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Order Consolidating Cases, Complaint 
and Notice of Hearing 

UNITED STATES OF AMERICA 
Before the National Labor Relations Board 
Region 29 

Case Nos. 29-CB-1352-1, 29-CB-1352-2 
and 29-CB-1352-3 

Truck Drivers Local Union No. 807, International 
Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men AND Helpers of America, 

— and — 

George Lightfoot, An Individual, 

— and — 

Anthony Palumbo, An Individual, 

—and — 

Tony Greco, An Individual, 

— and — 

White Rock Beverages Inc., 

Party to the Contract, 

—and — 

Pension Fund of New York City 
Trucking Industry Local 807, 

Party in Interest. 

■■■■■■ ■' ' I , ,, 

It having been charged in Case No. 29-CB-1352-3. by 
George Lightfoot, an individual, in Case No. 29-CB-i3b2-2 
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Order Consolidating Cases, Complaint 
arid Notice of Hearing 

by Anthony Palumbo, an individual, and in Case No. 29-CB- 
1352-3 by Tony Greco, an individual, herein called Light- 
foot, Palumbo, and Greco respectively, that Truck Drivers 
Local Union No. 807, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, 
herein called Respondent, has engaged in, and is engaging 
in, certain unfair labor practices affecting commerce as 
set forth and defined in the National Labor Relations Act, 
as amended 29 U.S.C., Sec. 151, et seq., herein called the 
Act, the General Counsel of the National Labor Relatiohs 
Board, herein called the Board, by the undersigned Re- 
gional Director for Region 29, having duly considered the 
matter and deeming it necessary in order to effectuate the 
purposes of the Act, and to avoid unnecessary costs or 
delay. 

Hereby orders, pursuant to Section 102.33 of the Board’s 
Rules and Regulations — Series 8, as amended, that these 
cases be, and they hereby are, consolidated. 

Said eases having been consolidated, the General Counsel 
of the Board, on behalf of the Board, by the undersigned 
Regional Director, pursuant to Section 10(b) of the Act 
and the Board’s Rules and Regulations — Series 8, as 
amended. Section 102.15 hereby issues this Consolidated 
Complaint and Notice of Hearing and alleges as follows: 

1. (a) The Charge in Case No. 29-CB-1352-1 was filed 
by Lightfoot on October 19, 1972, and served by registered 
mail upon Respondent on or about October 19, 1972. 

(b) The Charge in Case No. 29-CB-1352-2 was filed 
by Palumbo on October 19, 1972, and served by registered 
mail upon Respondent on or about October 19, 1972. § 
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Order Consolidating Cases, Complaint 
and Notice of Hearing 

(e) The Charge in Case No. 29-CB-1352-3 was filed 
by Greco on October 19, 1972, and served by registered 
mail upon Kespondent on or about October 19, 1972, 

2. White Rock Beverages Inc., is, and has been at all 
times material herein, a corporation duly organized under, 
and existing by virtue of, the laws of the State of Delaware! 

3. (a) W^hite Rock Beverages Inc. is a wholly owned 
subsidiary of White Rock Corporation. 

(b) White Rock Beverages Inc. and White Rock Cor- 
poration, herein together referred to as White Rock, are, 
and at all times material herein have been, affiliated busi- 
nesses with common officers, directors and operators and 
constitute a single integrated business enterprise ; the said 
directors and operators formulate and administer a common 
labor policy for the aforenamed companies, affecting the 
employees of said companies. 

4. At all times material herein White Rock Corporation 
has maintained its principal office and sole plant in the City 
of Boston and State of Massachusetts where it is, and has 
been at all times material herein, engaged in the manufac- 
ture, sale and distribution of beverages and related prod- 
ucts. 

5. During the past year, which period is representative 
of its annual operations generally, White Rock Corpora- 
tion, in the course and conduct of its business operations, 
manufactured, sold and distributed at its Boston, Massa- 
chusetts place of business, products valued in excess of 
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Order Consolidating Cases, Complaint 
and Notice of Hearing 

$500,000, of wliich products valued in excess of $50,000 were 
shipped from said place of business in interstate commerce 
directly to states of the United States other than the state 
in which it is located. 

6. White Rock is and has been at all times material 
herein an employer engaged in commerce within the mean- 
ing of Section 2(2), (6) and (7) of the Act. 

7. Respondent is, and has been at aU times material here- 
in, a labor organization within the meaning of Section 2(5) 
of the Act. 

8. On or about November 1, 1971, White Rock Beverages 
Inc. and Respondent executed, and since that date have 
maintained in effect and enforced a collective-bargaining 
agreement relating to hire, tenure, terms and conditions 
of employment of employees of White Rock Beverages Inc. 
at its Bronx, New York plant whereunder, inter alia, Wliite 
Rock Beverages Inc. agreed to make contributions to the 
Pension Fund of the New York City Trucking Industry 
Local 807, herein called the Pension Fund, on behalf of em- 
ployees at its Bronx plant. 

9. At all times material herein since on or about Febru- 
ary 28, 1972, the Rules and Regulations of the Pension Fund 
contained inter alia, the following provisions : 

ARTICLE ni— PENSION CREDITS 

Section 1. Pension Credits Generally. Entitlement to a 
pension under this Plan is determined in part on the ac- 
cumulation of Pension Credits. Pension Credits are granted 
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on the basis of employment covered by the Pension Fund. 
Credits are granted in quarter-year units. A Pension Quar- 
ter is defined as any period of three consecutive months 
starting August 1st, November 1st, February 1st or May 1st, 
A year of Pension Credits consists of any four quarters of 
Pension Credit. 

Pension Credits shall be granted only as set forth in this 
Article. 

There are two bases for securing Pension Credits for the 
period before September 1, 1950 and another basis for ac- 
cumulating Pension Credits foi the period on and after 
September 1, 1950. For the latter period, it is purely a 
question of a certain minimum amount of work in Covered 
Employment. 

Section 2. Past Service. 

(a) It is recognized that it would be difficult for many, 
if not most, of the Employees to establish their pe- 
riods of Covered Employment prior to January 1, 
1937. Consequently, anyone who was a member of 
Local 807 prior to the period commencing January 
1, 1937 may, at the sole discretion of the Trustees, 
be given a year of Pension Credit for each year he 
was a member of Local 807 during this period. For 
this purpose, a Pension Quarter shall be credited if 
the Employee was a member for any part of the 
quarter. Pension Credit shall also be g^anted for 
any period of time that an employee can prove that 
he worked in covered employment through employer 
records. 
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10. By the terms of Artiqle III, Section 2(a) of the Pen- 
sion Fund’s Rules and Regulations set forth above in 
paragraph 9 a preference is accorded in accumulating pen- 
sion credits to employees who were members of Respondent 
prior to January 1, 1937 over employees who were not, or 
did not become, members of Respondent prior to January 
1, 1937. 

11. By the acts described above in paragraphs 9 and 10 
and by ehch of said acts, Respondent restrained and 
coerced, and is restraining and coercing employees in the 
exercise of the rights guaranteed in Section 7 of the Act, 
and thereby engaged in and is engaging in unfair labor 
practices affecting commerce within the meaning of Section 
8(b)(1)(A) and Section 2(6) and (7) of the Act. 

12. By the acts described above in paragraphs 9 and 10 
and by each of said acts. Respondent caused and attempted 
to cause, and is causing and attempting to cause White Rock 
to discriminate against its employees in violation of Section 
8(a)(3) of the Act, and thereby engaged in and is engag- 
ing in unfair labor practices affecting commerce within 
the meaning of Section 8(b)(2) and Section 2(6) and (7) 
of the Act. 

13. The acts of Respondent described above in para- 
graphs 9 and 10, occurring in connection with the opera- 
tions of White Rock described above in paragraphs 2 
through 6, have a close, intimate, and substantial relation 
to trade, traffic, and commerce among the several States 
and tend to lead to labor disputes burdening and obstruct- 
ing commerce and’ the free flow of commerce. 
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and Notice of Hearing 

Please take notice that on the 29 th day of January, 1973, 
at 11:00 a.m. at 16 Court Street, Fourth Floor, in the 
Borough of Brooklyn, State of Xew York a hearing will be 
conducted before a duly designated Administrative Law 
Judge of the National Labor Kelations Board on the allega- 
tions set forth in the above Consolidated Complaint, at 
which time and place you will have the right to appear in 
person, or otherwise, and give testimony. Form NLRB- 
4668, Statement of Standard Procedures in formal hear- 
ings held before the National Labor Kelations Board in 
unfair labor practice cases, is attached. 

You are further notified that, pursuant to Sections 102.20 
and 102.21 of the Board’s Rules and Regulations, the Re- 
spondent shall file with the undersigned Regional Director, 
acting in this matter as agent of the National Labor Re- 
lations Board, an original and four (4) copies of an answer 
to the said Consolidated Complaint within ten (10) days 
from the service thereof, and that unless it does so all of the 
allegations in the Consolidated Complaint shall be deemed 
to be admitted by it to be true and may be so found by the 
Board. Immediately upon (he filing of its answer, Respon- 
dent shall serve a copy thereof on each of the other parties. 

Dated at Brooklyn, New York this 15th day of December, 
1972. 

Samuel M. Kaynard 
Regional Director 
National Labor Relations Board 
Region 29 
16 Court Street 
Brooklyn, New York 11241 
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Answer of Truck Drivers Local Union No. 807, 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America 

UNITED STATES OF AMERICA 
Before the National Labor Relations Board 
Region 29 


[captions omitted] 


Respondent, Truck Drivers Local Union No. 807, Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America (hereinafter called “Re- 
spondent”), hy its attorney J, Warren Mangan, submits 
this Answer to the Complaint, dated December 15, 1972, 
issued herein against Respondent. 

As and for its Answer, Respondent alleges as follows : 

First: Admits, upon information and belief, the al- 
legations contained in paragraphs 1(a), (b), (c), 2, 3, 4, 5, 
6, 7, 8 and 9 of the Complaint, 

Second: Denies each and every allegation contained in 
paragraphs 10, 11, 12 and 13 of the Complaint, 

As and for a First Affirmative and Complete Defense 
to the Complaint, Respondent Alleges-. 

Third: That the Charge in Case No. 29-CB-1352-1, filed 
by George Lightfoot on October 19, 1972, was dismissed 
by the Regional Director on December 15, 1972, Charging 
Party appealed and the Office of the General Counsel denied 
that appeal on January 24, 1973. 
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Answer of Truck Drivers Local Union No. 807, 

International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America 

Fourth; That the Charge in Case No. 29-CB-1352-2, filed 
by Anthony Palumbo on October 19, 1972, was dismissed 
by the Eegional Director on December 15, 1972. Charging 
Party appealed and the Office of the General Counsel denied 
that appeal on January 26, 1973. 

Fifth; That the Charge in Case No. 29.CB-1352-3, filed 
by Tony Greco on October 19, 1972, was dismissed by the 
Regional Director on December 15, 1972. Charging Party 
appealed and the Office of the General Counsel denied that 
appeal on January 24, 1973. 

Sixth ; That the allegations set forth in paragraphs 10, 
11, 12 and 13 of the Complaint are completely removed from 
allegations which gave rise to Charges 29-CB-1352-1, 2 and 
3. It is the Regional Director that is initiating this Com- 
plaint on his motion in violation of Section 10(b) of the Act. 
The Complaint should be dismissed since it is not supported 
by any Charge. 

As and for a Second Affirmative and Complete Defense 
to the Complaint, Respondent Alleges ; 

Seventh; That the alleged “preference” favoring mem- 
bers of Respondent prior to January 1, 1937 cannot be con- 
sidered to be discriminatoi-y in regard to hire, tenure or 
any term or condition of employment to encourage or dis- 
courage union membership, nor to restrain or coerce em- 
ployees in the exercise of Section 7 rights ; and it there- 
fore cannot be said to violate Section 8(b)(1)(A) or (2) 
or Section 8(a)(3) of the Act. 
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Answer of Truck Drivers Local Union No. ' 807 , 

International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America 

As and for a Third Affirmative and Complete Defense 
to the Complaint, Respondent Alleges : 

Eighth: The most creditable administrative basis avail- 
able td the Trustees of the Pension Fund of the New York 
City Trucking Industry— Local 807 (Pension Fund) to 
confirm eligibility for past service credit prior to Janu- 
ary 1, 1937 are union and employer records. Article III, 
Section 2(a) of the Pension Fund’s Rules and Regulations 
provides that the Trustees “may”, at their sole discretion 
give pension credit’ for that period that a pension applicant 
was a member of Respondent prior to January 1, 1937 and 
“shall” grant pension credit for that period that a pension 
applicant can prove that he worked in covered employment 
prior to January 1, 1937 through employer records. There 
being no presumption favoring membership in Respon- 
dent provided for in Article III, Section 2(a) of the Pen- 
sion Fund’s Rules and Regulations it cannot be said to 
violate Section 8(b)(1)(A) or (2) or Section 8(a)(3) of 
the Act. 

Wherefore, Respondent respectfully requests tliafthe 
Complaint be dismissed with prejudice. 

Dated : Queens, New York 
AprU 4, 1973 

J. Warren Mangan 
Attorney for Respondent 
Truck Drivers Local Union No. 807 , 
International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and 
Helpers of America 

[Certification of Service omitted in printing] 
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Excerpts From Transcript of Hearing 

BEFOEE THE 

NATIONAL LABOE EELATIONS BOAED 

Eegion 29 

Case Nos. 29-CB-1352-1, 29-CB-1352-2 
and 29-CB-1352-3 


In the Matter of: 

Tbuck Dbivkks Local Union No. 807, Intebnational 
Bbothebhood op Teamstebs, Chauppeubs, Wabehouse- 

MEN AND HeLPEBS OP AmEBICA, 

Respondent, 

— and — 

Geobge Liohtfoot, an individual, 

—and — 

Anthony Palumbo, an individual, 

— and — 

Tony Qbeco, an individual, 

— and— 

White Eock Bevebages, Inc., 

Party to the Contract, 


Pension Fund op New Yobk City Tbucking Industby, 
Local 807, 

Party in Interest. 
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Proceedings 


National Labor Relations Board 
16 Court Street 
Brooklyn, New York 11201 
Monday, April 30, 1973 


The above-entitled matter came on for hearing, pursuant 
to notice, at 2 :15 p.m. 


Before: 

[lA] Benjajiin a. Theeman, 

Administrative Law Judge. 

Appear an ce s : 


Ar-visr P. Blyek, Esq., of Counsel to the General Counsel, 
16 Court Street, Brooklyn, New York 11201, 

J. Warren Mangan, Esq., 32-43 49th Street, Long Island 
City, New York, New York 11103, Attorney for 
Respondent. 

Arthur Liberstein, Esq., One World Trade Center, New 
York, New York, Attorney for thfi Party in Interest. 


[3] Proceedings 

Judge Theeman: On the record. 

The hearing will be in order. 

This is a formal hearing before the National Relations 
Board in the Matter of : Truck Drivers Local Union No. 
807, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, and George Light- 
foot, an individual, and Anthony Palumbo, an individual, 
and Tony Greco, an individual, and Wlvite Rock Beverages, 
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Offering of Exhibits 

Inc., Party to the Contract, and Pension Fund of New York 
City Trucking Industry, Local 807, Party in Interest, Case 
Nos. 29-CB-1352-1, 29-CB-1352-2, and 29-CB-1352-3. 

The Administrative Law Judge conducting this hearing 
is Benjamin A. Theeman, 

All parties have been informed of the procedures at 
formal hearings before the Board by service of a statement 
of standard procedures with the complaint and notice of 
hearing. 

• • • • • 

Will counsel and other representatives for the parties 
please state their appearances for the record. 

For the General Counsel. 

Mr. Blyer: Alvin P. Blyer, Counsel for the General [4] 
Counsel, 16 Court Street, Brooklyn, New York, 11241. 

Mr. Mangan: J. Warren Mangan, Counsel for the Ke- 
spondent, 32-43 49th Street, Long Island City, New York 
11103. 

Mr. Liberstein : Arthur Liberstein, appeariug for Party 
in Interest, Pension Fund of New York City Trucking In- 
dustry, Local 807. Our address is One World Trade Cen- 
ter, New York, New York, 10048. 

• • • • • 

[5] Judge Theeman: On the record. 

Before we introduce the— well, Mr. Blyer, will you please 
introduce the pleadings and other formal papc,TS. 

Mr. Blyer: Yes. 

I would like to have marked for identification, the formal 
papers in this Matter. 

Judge Theeman: They may be so marked as General 
Counsel’s Exhibit #1 for identification.- 
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(The above-mentioned was reeJved and marked as Gen- 
eral Counsel’s Exhibit #1 for identification.) 

Mr. Blyer: The formal papers include aii index and 
description of formal documents from lA through IE. 

The formal papers have been shown to Eespondent and 
Party in Interest. 

I believe there is no objection to their admission into 
evidence, at this time, your Honor. 

I would like to offer them into evidence. 

Mr. Mangan: There is no objection to the admission of 
the formal papers into evidence except that on reviewing 
same, I noticed that the dismissal letters for Lightfoot, 
Palumbo and Greco were not included as part of the formal 
papers. 

I believe it would only be appropriate, since the charges 
are included, that the dismissal letters be included, as well. 

[6] Judge Theeman: Mr. General Counsel? 

Mr. Blyer: I have no objection, your Honor. 

I have with me copies of those dismissal letters to the 
three parties. 

It might be easier perhaps, instead of amending — 

Judge Theeman: Why don’t you put them in as Ex- 
hibits 2 A, B and C? 

Mr. Blyer : Okay. 

Mr. Alangan : No objection. 

Judge Theeman: Without objection, the dismissal let- 
ters of Lightfoot, Palumbo and Greco will be received in 
evidence as 2A, B and C, respectively. 

(The above-mentioned was received and marked as Gen- 
eral Counsel’s Exhibits 2A, B and C into evidence.) 

• • « • • 
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Mr. Blyer: I would like to offer the formal papers into 
evidence at this time, your Honor, 

Judge Theeman: Any objection? 

Mr. Mangan: No objection. 

Mr. Liberstein: No objection. 

Judge Theeman: All right. 

The formal papers will be received into evidence. 

[7] (The above-mentioned was received and marked as 
General Counsel’s Exhibit #1 into evidence.) 

Judge Theeman: With regard to Exhibits 2A, B and C, 
Mr. Blyer, I understand there was an appeal from the dis- 
missal? 

Mr. Blyer : Yes, your Honor. 

J udge Theeman : And that appeal was denied? 

Mr. Blyer : Yes, your Honor, 

• • • • • 

J udge Theeman : Is it your intention to put those letters 
into evidence? 

Mr, Blyer : If necessary. 

Mr. Mangan: I would' certainly request that they be, your 
Honor. 

Mr. Blyer: Do you want to look at them first before 
[8] we mark them? 

Mr. Mangan : Yes. 

Judge Theeman: Shall we mark those as 3A, B and C, 
respectively? 

Mr, Blyer: Yes, your Honor. 

(The above-mentioned was received and marked as Gen- 
eral Counsel’s Exhibits Nos. 3A and B for identification.) 

• • • • • 
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Motions to Dismiss Complaint 

[9] Mr. Mangan : Your Honor, at this time I respectfully 
request that the complaint in this matter be dismissed as 
to the Respondent Truck Driver’s Local Union No, .807, 
as well ,as to the Party in Interest, in that Section lOB of 
the Act requires that there he a charge to support a com- 
plaint. 

Based upon the documents that are in evidence, there is 
no charge supporting the complaint against the Respon- 
dent in this Matter or the Party in Interest. 

Section lOB is clear that without that charge, the Board 
has no basis for proceeding. 

The complaint should be dismissed at this time, your 
Honor. 

Mr. Liberstein: As representing the Party in Interest, 
I join in the motion made by Mr, Mangan, and I, also, sub- 
mit to you. Judge Theeman, that based upon the denial 
of the appeal taken by the charging parties from the Di- 
rector of the Office of the Appeals, that on its face it states 
there having been no proof of any violation of the Act, 
that the Matter is now Res Judicata and they can’t pro- 
ceed on the complaint. 

• • • • • 

[10] Mr. Blyer: Yes, 

With regard to the statements by the counsel for Re- 
spondent and the Party in Interest, I would begin by saying 
that the charge states that— -after it alleged the unlawful 
denial of pension benefits to individuals, “That by these 
and other acts Respondent has restrained and coerced em- 
ployees in the exercise of their rights guaranteed under 
Section 7 of the Act,” 


19a 


Argument Against Dismissal of Complaint 

Secondly, in issuing a complaint based on the provision 
itself, as is the case here, the Regional Director was merely 
issuing a complaint on the basis of what the direct investi- 
gation showed; namely that the provl. ion involved is inti- 
mately related to the charges of the individuals who are 
claiming they were denied pension because they were denied 
pension credits for past service. 

Without doubt, the Regional Director had nothing but 
that was far removed from the instant charges when he 
issued the complaint herein. 

It was directly related to the instant charge, the provi- 
sion in question. 

Finally, in the Nu-Car Carrier’s case, the individual in- 
volved who claimed he was unlawfully denied pension cred- 
its was found to have not been unlai.vfully denied pension 
credits. 

Nonetheless, as in the instant case, the Board [11] 
reached a determination upon the past service pension 
credit provision, the same type of provision as is involved 
herein. 

For those reasons, it is submitted that the complaint 
herein is proper and that the case is properly before you 
at this time. 

* * • • • 

[14] • # • * # 

Judge Theeman; I note, Mr. Blyer, that the complaint 
was issued on December 15th, the date of the dismissal of 
the charge. 

Is that correct! 

Mr. Blyer : December 15th is the date the complaint was 
issued. 
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Argument Against Dismissal of Complaint 

Judge Theeman: Is the date the charge Avas dismissed? 

Is that correct? 

Mr. Blyer : I don’t know offhand. 

Judge Theeman: 'Well, I believe that’s so. 

Yes, it’s December 15th. 

Mr. Blyer : Okay. 

Judge Theeman: Now, Avhat was the complaint issued 
upon? 

Mr. Blyer : The provision of the Plan, Section 2A, Arti- 
cle 3. 

Judge Theeman: And that’s what’s cited in the charge 
insofar as the first paragraph is concerned; is tliat correct? 

“That benefits shall be based upon the length of member- 
ship in the Union.” 

Or, what in the charge supports the present complaint? 

[15] Mr. Blyer: Well, by “those and other acts.” 

Judge Theeman: Is that what you are referring to? 

Mr. Blyer : Yes, that certainly does support the charge. 

Judge Theeman: Okay, fine. 

Mr. Blyer: And the language itself in the charge may. 

I would like to look at it to refresh my recollection. 

Judge Theeman: Yes, of course. 

Mr. Blyer: Well, it doesn’t specifically mention that 
the provision we allege here to be unlawful, but in the 
course of the investigation, Article 3, Section 2A was looked 
into to determine Avhether or not any of these individuals 
were unlawfully denied pension credits. 

So I would say it’s, also, substantiated in the language 
in the charge itself in addition to the “by these and other 
acts” aspects of the charge. 
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Motions to Dismiss Complaint — Decision Reserved 

Judge Theemari: I notice in the letter of dismissal, the 
last sentence in tlie second paragraph, what is the signif- 
icance of that sentence? 

• • • • • 

[ 16 ] • . • • • 

Mr. Blyer: Which is the same letter that was submitted 
to Mr. Palumbo and Mr. Greco. 

As is obvious, the last sentence in paragraph 2 reads: 

“The remaining portions of your charge are being proc- 
essed further,” which, of course, referred to the charges 
that — the allegations that are the basis of this complaint, 
namely, the provision. 

Judge Theeman: Wliat evidence is there of that, Mr. 
Blyer? 

Mr. Blyer: The issuance of the complaint. 

* * 9 « « 

[17] • * • • . • 

Mr. Blyer: I will only stipulate to the fact that our in- 
vestigation showed that none of the three alleged discrima- 
tees had employment with an employer that contributes to 
the pension fund prior to 1937. 

That much I’m willing to stipulate to, your Honor. 
Judge Theeman: Well, then we’ll have to leave the rec- 
ord stand as it is. 

On the motion for the dismissal. I’ll reserve decision on 
that. 

• • • • • 

[18] . * . . • 

Judge Theeman: As I understand the complaint, the 
complaint does not say that these three employees have 
discriminated against. 
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Colloquy 

As I understand the comj)laint, the complaint states that 
Section 9 of the Pension Fund is discriminatory as written. 

That is my understanding of the complaint. 

Is that correct, Mr. Blyerf > 

Mr. Blyer: Excuse me, your Honor, it’s paragraph 9 of 
the complaint, I believe, which is Article 3, Section 2A of 
the Rules and Regulations of the Pension Fund. 

Judge Theeman : With that correction — I’ll take that cor- 
rection. 

Thank you. 

Mr. Blyer : But that is our position. 

Judge Theeman : I thought so. 

Mr. Blyer : The provision is what is unlawful. 

We are not alleging that there is any discrimination with 
regard to the three original Complainants. 

* • • * • 

[19] . * • . • 

Mr. Blyer: General Counsel will show by a preponder- 
ance of the evidence that Respondent is a party to "he Pen- 
sion Fund of New York City Trucking Industry, Local 807, 
and that its interest in that Fund are represented by the 
union trustees. 

Also, a party to that Fund are various employers, one 
of which is Wliite Rock Beverages, Inc. 

In connection with the Fund, rules and regulations were 
prom.ulgated to govern the Fund’s administration. 

Section 2A of Article 3 of these rules and regulations 
which deal with pension credits for service prior to the time 
an employer commenced maldng contributions to the fund, 
is what is being challenged herein as violative of the Act. 
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Colloquy 

Sections 1 and 2 of Article 3 are recent amendments to 
the Fund’s rules and regulations, effective as of February 
28th, 1972. 

The sections of the Fund that this amendment re- 
[20] placed are not being challenged herein. 

It is General Counsel’s position that the provision, Sec- 
tion 2A of Article 3, is unlawful per se, since it permits the 
I und s trustee to award pension credit to union members 
for the pei’iod prior to 1937, on a showing alone that they 
were union or 807 members prior to January 1, 1937, while 
it requires non-union members who seek pension credit for 
the period i3rior to January 1, 1937, to show through em- 
ployer records that they worked under a collective bar- 
gaining agreement their employer had with Local 807. 

Thus, by discrimination against non-union members, 
Local 807, as a party to the plan, and the plan’s rules and 
regulations, encouraged its current members to retain their 
membership in the union, encouraged new employees to 
join the union, and encouraged old members, those who 
have been members since prior to 1937, to maintain their 
union membership, all in violation of Section 8A3 of the 
Act and thereby violates Section 8B1A and 8B2 of the Act. 

Your Honor, there, I believe, is the effect that Mr. Liber- 
stein was referring to. 

Further, it is General Counsel’s position that it is imma- 
terial that non-union men may not have been denied pen- 
sion credits or a pension or, in other words, discriminated 
against with regard to Section 2A of Article 3 of the Fund. 

[21] But, as stated before, tlmt the provision itself, to 
unlawful discrimination and that the possibility that such 
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Colloquy 

a clause has not been adminiglfated so as to^favor union 
members, is insufficient to save it from condemnation as 
unlawful discrimination. 

• • • • • 

[25J . i . # . 

Mr. Blyer : Your Honor, the effect of the provision is not 
—General Counsel is not alleging it has the effect that Mr. 
Liberstein is suggesting. 

Rather, the point is with regard to encouraging current 
members to retain their union membership, current mem- 
ber, upon reading such a plan, woul.^ naturally assume 
that it would be a good idea for him to retain his benefit, 
for retain his union membership because who knows in the 
future how such a plan might help me or a revision of such 
a plan. 

[26] It encourages new employees to join the union for 
the same reason. 

With regard to old members, it’s not being alleged that 
their rights prior to January 1, 1937 will be in any way 
affected by this plan. 

Because of the favoritism shown to them., it will encour- 
age them to retain their union membership, too. 

• • * # • 

[31] . . . • • 

Mr. Blyer : Fine. 

At this time, your Honor, I would like to offer into evi- 
dence-first have marked for identification, as General 
Counsel’s Exhibit #4:, the Pension Fund of New York City 
Trucking Industry, Local 807 Booklet, which includes the 
rules and regulations of the Fund and a section on questions 
and answers on tlie pension funds. 
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Colloquy Re Offering of Exhibits 

It should be noted that the relevant provisions to this 
case, namely, Article 3, Section 2A — excuse me — 2B of the 
old booklet has been amended. 

Subsequent to the introduction of this into evidence, I 
will offer the amendment into evidence. 

So, at this time, your Honor, I Avould like to offer for 
identification, the Pension Plan Booklet which includes the 
Pension Plan and some questions and answers on the pen- 
sion fund. 

(The above-mentioned was received and marked as Gen- 
eral Counsel’s Exliibit #4: for identification.) 

Judge Theeman: Any objection to its receipt into [32] 
evidence I 

Mr. Mangan : No objection. 

Judge Theeman: Without objection, it’s received in evi- 
dence as General Counsel’s— ^ ' 

Mr. Liberstein: Well — 

Judge Theeman: Do you have some objection? 

Mr. Liberstein: Well, I would object on behalf of the 
pension fund here. 

I don’t see the materiality of the old provision of the 
pension plan, since it’s conceded that that is not in issue 
here. 

I think it can obfuscate and confuse the issues either 
before the Judge or ultimately before the Board, if neces- 
sary. 

What we are dealing with now is the current provision 
of the pension plan. I don’t see the materiality of the old 
pension plan. 


26a 


Volloquy Be Offering of Exhibits 

Judge Theeman: W'liat is the purpose, Mr. Biyer, of 
submitting the old pension plan! 

Mr. Biyer : Your Honor, I believe it is material because 
it does set a background for the plan. There are other 
provisions in this plan wliich may very well be — ^which it 
may very well be necessary for you to refer to, especially 
the introductions to this section. 

Further, the fact of the old provision was brought [33] 
up by Respondent union, and for those reasons I would 
like to have the old plan in its entirety in the record — in 
the record. 

Judge Theeman: You are offering it only as background 
material! 

Mr. Biyer : Essentially, yes. 

J udge Theeman : It’s not essentially, yes. 

is it background material or not! 

Mr. Biyer: Yes, sir, background material. 

Mr. Mangan : I have no objection. 

Judge Theeman: Under those circumstances I’ll receive 
it into evidence as General Counsel’s Exhibit ^4. 

(The above-mentioned was received and marked as Gen- 
eral Counsel’s Exhibit #4 into evidence.) 

• • » « • 

Mr. Biyer: I would like to offer for identification, an 
amendment to the rules and regulations which was adopted 
and became effective on February 28th, 1972, 

Judge Theeman : It may be so marked for identification. 

(The above-mentioned was received and marked as Gen- 
eral'Counsel’s Exhibit #5 for identification.) 
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Jack Zito — for G4neTal (loimsel — Direct 

Mr. Blyer: The amendment relates to Article 3, [34] 
Section 2 of the plan. 

I would like to offer into evidence, your Honor, as Gen- 
vcral Counsel’s ^5 the amendment to Article 3, Sections 1 
and 2 of the pension plan, which was adopted and became 
effective on February 28th, 1972. 

Judge Theeman: Any objection? 

Mr, Mangan: No objection. 

I assume— let me just take a look at it. 

Judge Theeman: Mr. Liberstein? 

Mr. Liberstein : I have no objection. 

Mr. Mangan : No objection. 

J udge Theeman : AU right. 

Without objection, it’s received in evidence as General 
Counsel’s Exhibit #5. 

(The above-mentioned was received and marked as Gen- 
eral Counsel’s Exliibit #5 into evidence.) 

Mr. Blyer ; Thank you. 

Judge Theeman : Proceed, Mr. Blyer, 

Mr. Blyer: I’m prepared at this time to call my first 
witness. 

I call Mr. Zito to the stand. 


AVliereupon, Jack Zjxo, was called as a witness and hav- 
ing been first duly sworn by the Administrative Law Judge, 
was examined and testified as follows: 

Direct Examination [35] by Mr. Blyer'. 

Q. Mliat is youi full name? A. Jack J. Zito. 

Q. Will you spell your last name? A. Z-I-T-0. 


vr 
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JacTc Zito — for General Counsel — Direct 

Q. Whom are you presently employed with, Mr. Zito I 
A. I’m employed by the Pension Fund of the New York 
City Trucking Industry, Local 807. 

Q. All right. 

In what position, please! A. Assistant Administra- 
tor. 

Q. And for how many years have you held that position! 
A. That particular position! 

Q. Yes, A. I have held that particular position for four 
years, approximately. 

Q. And how many years have you been employed by the 
Pension Fund of New York City Trucking Industry! A. 
Approximately 11 years. 

Q. And what did you do for the first about seven years! 
A. I began as a Bookkeeper. Then I went to the Pension 
Department in 1966 through 1969. Then in 1969, I became 
Assistant Administrator. 

Q, Is there a governing body for the fund! A. The 
Board of Trustees, 

[36] Q, And can you tell us the makeup of that body! 
A. Yes. 

Q. Please. A. On management side, there is Mr. Prank 
Scotto, Mr. James F. Whalen, Mr. Joseph F. Adams, and 
a Mr, William Marin. 

On the union’s side, Mr, Joseph F. Mangan, Mr. Baymond 
C. Rebholz, Mr, Sal De Prance and Mr. James O’Rourke. 

Q. Can you tell us the responsibilities of these trustees, 
generally! A. Well, they are the governing body of the 
fund. 

Q. What are some of the things they do as trustees! A. 
There are monthly meetings. 
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Jack Zito — for General Counsel — Direct 

They discuss any problems that may have arisen within 
the fund itself^ that is, that have to be resolved by only 
the trustees, 

Q. Who makes determinations as to whether or not a 
pension should be granted! A. The final determination is 
the trustees themselves’ 

Q. I see. 

Who promulgated the rules and regulations of the pen- 
sion fund? A. The Board of Trustees. 

Q. When was the fund first established? A. The fund 
was first established September-il believe [37] it was Sep- 
tember 1st, 1950. 

Mr. Blyer : Your Honor, I would like to have 
marked for identification, what appears to be an 
agreement and declaration of trust, as General 
Counsel’s Exhibit #6. 

Judge Theeman; It may be so marked. 

(The above-mentioned was received and marked 
as General Counsel’s Exhibit for iden- 
tification.) 

By Mr. Blyer: 

Q. Mr. Zito, I show you what’s been marked for identi- 
fication as General Counsel’s Exhibit #6. 

Can you identify this? 

(Handing.) 

A. Yes, 

Q. Will you take a look at it and tell us what it is? A 
Yes. 
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Jack Zito — for General Counsel — Direct 

Q. It’s the Declaration of Trust of the Pension Fund 
of the New York City Trucking Industry, Local 807. 

'Q, And what is that document basically? A. Well, this 
basically sets forth the rules and regulations of the fund 
itself. <0 


Mr. Mangan : Your Honor, at this point I’m going 
to object. 

What is the purpose of the document? 

I mean, what has this to do with relation to the 
allegations set forth in the complaint? 

[38] Mr. Blyer : Your Honor, just as background, 
I want to show the origin of the plan. 

' That’s the only purpose I’m introducing this evi- 
dence in for. 

Mr. Liberstein; It speaks for itself. 

Mr, Blyer : If you will stipulate that the plan was 
originated by virtue of an agreement and declaration 
of trust in 1950, and then as an amendment to that 
agreement — 

Mr. Mangan: Certainly I will stipulate to that. 

Judge Theeman: Is it intended that this be of- 
fered in evidence? 

Mr. Blyer: I would like to offer it in evidence, 
also. Your Honor. 

Mr. Liberstein: No objection. 

Mr. Mangan: No objection to the offer. 

Judge Theeman : All right. 

On those grounds, the Declaration of Trust is re- 
ceived in evidence as General Counsel’s Exhibit #6. 

(The above-mentioned was received and marked 
as General Counsel’s Exhibit #6 in evidence.) 
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Jach Zito — for General Cov/nsel — Cross 

With regard to a modification of that trust-r 
Judge Theeman: Show that to Mr. Mangan and 
perhaps [39] he will agree to that, also. 

Mr. Mangan : I will, your Honor. 

Judge Theeman: Yery good. 

That will jbe received as General Counsel’s Exhibit 
#7 in evidlence. 

(The above-mentioned was received and marked 
as General Counsel’s Exhibit #7 in evidence.) 

* • • • • 

Judge Theeman: That’s the amendment of the 
trust? 

Mr. Blyer : Modification of the trust. 

• • • • • 

Q. Mr. Zito, who makes contributions to the pension 
fund? A. Employers under contract with Local 807. 

Q. Is White Rock Beverages, Inc. one of those employers 
who make contributions to the fund? A. Yes. 

• • • • • 

Mr. Blyer : Your Honor, I have no further ques- 
tions. 

Mr. Mangan: I have no questions of Mr. Zito at 
this time, your Honor. 

Judge Theeman: Thank you, Mr, Zito. 

[40] Cross Examination by Mr. Libersiein: 

Q. Mr. Zito, under the trust indenture pursuant to which 
the plan^ pursuant to which the trust fund is administered, 
there are! equal number of employer trustee’s and union 
trustee’s.; is that correct? A. Yes. 
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Jach Zito — for General Cownsel — Cross 

Q. And in the event of a dispute between the employer 
trustee’s and the union trustee’s — strike that. 

Does the trust fund provide that the employer trustee’s 
vote as a unit and the union trustee’s vote as a unit? A. 
Yes. 

Q. And in the event of a dispute between the employer 
trustee’s and the union trustee’s, does the trust indenture 
provide that the matter shall be submitted to an impartial 
arbitrator for determination? A. Yes. 

Q. AH right. 

Mr. Liherstein: I have no further questions. 
Judge Theeman: Mr. Blyer? 

Mr, Blyer: Nothing further from this witness, 
your Honor, 

Judge Theeman: Thank you, Mr. Zito. 

(Whereupon, the witness was excused, at this 
time.) 

[41] Mr. Blyer : Your Honor, that concludes Gen- 
eral Counsel’s case. 

• • * « • 

Judge Theeman: Mr, Blyer has given the Ee- 
porter the missing Exhibit ^3C, and Exhibits 3 A, 
B and C will be received into evidence at this time. 

(The above-mentioned was received and marked 
as General Counsel’s Exhibit #3C and Ex- 
hibits 3 A, B and C into evidence.) 

Judge Theeman : Mr. Mangan. 
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Renewal of Motion to Dismiss Complaint 
Jack Zito — for Respondent — Direct 

Mr. Maugan: Your Honor, the Respondent would 
move at this time that the General Counsel has failed 
in its direct case to establish a prima facie ease for 
violation of the Act, as set forth in the complaint, 
and that the complaint should be dismissed at this 
time. 

[42] Judge Theeman: Decision will be reserved. 

Mr. Liberstein; Party in Interest joins in that 
motion. 

Judge Theeman; Same decision. 

Mr. Mangan: Your Honor, .at this time the Re- 
spondent calls to the stand once again Mr. Jack 
Zito. 

Judge Theeman : Mr. Zito, let me remind you that 
you have already been sworn. 

The Witness: Yes, sir. 

Direct Examination hy Mr. Mangan-. 

• • • • • 

[51] Q. Mr. Zito, as part of the regular course of the 
business of the fund in processing pension applications, 
is it your practice to give the applicant a pension applica- 
ton to be filled out and signed by the applicant? A. Yes. 

Q. I show you these five pages and ask you to examine 
them, please. 

(Handing.) 

A. Okay. 

Q. Do these five pages constitute a fair and accurate 
[52] representation of the pension application? A. Yes. 
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Jack Zito — for Respondent— Direct 

Mr. Mangan : I seek to have these marked, please. 

(The above-mentioned was received and marked 
as Respondent’s Exhibit #1 for identifica- 
tion.) 

Mr. Blyer: I have no objection, your Honor, to 
their offer in evidence. 

Judge Theeman : All right. 

It will be received in evidence as Respondent’s 
Exhibit #1. 

(The above-mentioned was received and marked 
as Respondent’s Exhibit #1 in evidence.) 

By Mr. Mangan: 

Q. I show you this single-page document, Mr. Zito, and 
ask you if you can describe it? A. Yes. 

Q. What is it? A. This is a Social Security Authoriza- 
tion Form. 

Q. Is this the form that’s utilized by the fund in getting 
Social Security records from the Social Security Adminis- 
tration? A. Yes. 

Mr. Mangan : Will you mark this, please. 

Judge Theeman: It will be marked as Respon- 
dent’s Exhibit #2 for identification. 

[53] (The above-mentioned was received and 
marked as Respondent’s Exhibit #2 for iden- 
tification.) 

Judge Theeman: Show it to General Counsel, 
please. 
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Jack Zito — for Respondent — Direct 

Mr, Mangan: Yes, your Honor. 

(Handing.) 

Mr. Blyer: No ob.ieetion, your Honor. 

Judge Theeman: It’s received in evidence as Re- 
spondent’s Exhibit #2 into evidence. 

(The above-mentioned was received and marked 
as Respondent’s Exhibit #2 into evidence.) 

By Mr. Mangan: 

Q. I show you this single sheet and ask you if you can 
identify it? 

(Handing.) 

A. Yes. 

This is an affidavit that we have an applicant complete 

before we can start to process his application 

% 

Mr. Mangan: I offer this as Respondent’s Ex- 
hibit jDlease. 

Judge Theeman : It will be so marked for identi- 
fication. 

(The above-mentioned was received and marked 
as Respondent’s Exliibit #3 for identifica- 
tion.) 

Judge Theeman: Show it to General Counsel, 
please, Mr. Mangan. 

[54] Mr. Mangan: Yes, sir. 

(Handing.) 
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Jack Zito — for Respondei^t — Direct 

Judge Theeman: Are you offering that into evi- 
dence, too, Mr. Mangan? 

Mr. Mangan : Yes. 

Judge Theeman: Any objection, Mr, Blyert 
Mr. Blyer: No objection, your Honor. 

Judge Theeman: Received in evidence as Re- 
spondent’s Exhibit #3. 

(The above-mentioned was received and marked 
as Respondent’s Exhibit #3 into evidence.) 

By Mr. Mangan: 

Q. I show you this single sheet and ask you if you can 
identify it! 

(Handing.) 

A. Yes. 

Q. What is it? A. This is a retirement declaration that 
is forwarded to the applicant. 

Mr. Mangan: I offer this for identification. 

Judge Theeman: It will be marked as Respon- 
dent’s Exhibit #4 for identification. 

(The above-mentioned was received and marked 
as Respondent’s Exhibit .j^4 for identifica- 
tion.) 

Judge Theeman: Show it to General Counsel, if 
you [55] will. 

Mr. Mangan : Yes, sir. 

(Handing.) 
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Jack Zilo — for Respondent — Direct 

Judge Theeman: Any objection to that going into 
evidence, Mr. Blyer? 

I assume you’re offering it into evidence, Mr. Man- 
gan. 

Mr. Mangan : Yes, your Honor. 

Mr. Blyer: I have no objection, your Honor. 
Judge Theeman: It will be received in evidence 
as liespondent’s Exhibit #4^. 

(The above-mentioned was received and marked 
as Eespondent’s Exhibit #4 in evidence.) 

By Mr. Mangan: 

Q. I show you this single-page document, and ask you 
if you can identify it? 

(Handing.) 

A. Yes. 

Q. What is it? A. It’s a form letter that is forwarded 
on to the applicant’s current employer. 

Mr. Mangan: I ask that this be marked for identi- 
fication as Respondent’s Exhibit #5. 

Judge Theeman : It may be so marked. 

(The above-mentioned was received [56] and 
marked as Respondent’s Exhibit for iden- 
tification.) 

Mr. Mangan : Here you are, Mr. Blyer. 

(Handing.) 
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Jack Zito — for Bespondent — Direct 

Mr, Mangan : I offer Eespondent’s Exhibit #5 into 
evidence, at this time, your Honor. 

Judge Theeman; Any objection, Mr, Blyer? 

Mr. Blyer : No objection, your Honor. 

Judge Theeman: All right. 

It wUl be received in evidence as Respondent’s 
Exhibit #5. 

(The above-mentioned was received and marked 
as Respondent’s Exhibit #5 into evidence.) 

By Mr. Mangan: 

Q. I show you this single-page document and ask you 
if you can identify it? 

(Handing.) 

A. Yes. 

This is a union notice that is forwarded to the union’s 
office, with certain information. 

Mr, Mangan : I ask that this be marked for identi- 
fication, your Honor, 

Judge Theeman: It will be marked as Respon- 
dent’s Exhibit 9^6 for identification, 

(The above-mentioned was received and marked 
as Respondent’s Exhibit [57] #6 for iden- 
tification.) 

Mr, Mangan: Mr. Blyer. 

(Handing.) 


Jack Zito — for Respondent — Direct 


Judge Theeman: Any objection to the receipt of 
that document into evidence, Mr. Blyer? 

Mr. Blyer: No objection, your Honor. 

Judge Theeman: Eeceived in evidence as Eespon- 
dent’s Exhibit #6. 

(The above-mentioned was received and marked 
as Eespondent’s Exhibit #6 in evidence.) 

By Mr. Mangan: 

Q. Now, Mr. Zito, with respect to the period prior to 
1937, is the fund able to get Social Security information 
for that period? A. No. 

Q. Subsequent to or after 1937, is it standard operating 
procedure for the fund to get all the information referred 
to in the Eespondent’s exhibits and including the Social 
Security information? A. Yes. 

Q. All right. 

Now, with respect to employment prior to 1937, what 
is the practice of the fund in obtaining information re- 
lating to the employment, for that employment? A. Well, 
the employee indicates— or, the applicant [58] indicates 
that he is in the employ of someone prior to ’37, so there- 
fore, we write to this employer to see if they are still in 
business, and we ask them if this individual was in fact 
in their employ. 

We, also, ask them the type of work that he was perform- 
ing; in other words, if it was under the union contract 
and the dates that he was in their employ. 

Q. Now, when you receive a response from this employer 
setting forth the information that you have referred to. 
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what is the procedure that is followed? A. Well, we would 
then collate that with any information we have subsequent 
to ’37, primarily Social Security records, union records 
which include contract dates, seniority listings, union mem- 
bership dates. 

This is ah put together with the credits that we have on 
file, future service credits from subsequent to 9-1-50, the 
inception date of the fund. 

Then when all this is put together on the analysis sheet 
in the man’s folder, it is then processed to determine if the 
applicant qualifies. 

Q. We have made reference to past service credits. 

Is there a definition for past service credits? A. Past 
service credits are pension credits prior to 9-1-50, which 
was the inception date of the fund. 

Also, it would, also, indicate pension credits prior [59] 
to a date where a newly-organized employer would start 
making contributions to the fund. 

Q. That could be subsequent to September 1, 19 — A. 
Yes, sir, 

Q. —50? A. Yes, sir. 

Q. And you referred to future service credits. 

Can you give us a definition, please, of “future service 
credits”? A. Yes, 

Future service credits are pension credits subsequent 
to 9-1-50. 

It is, also, subsequent to that date where a newly-organ- 
ized employer starts making contributions to the pension 

fund. 

Q, Would it be fair to state, then, that the past service 
credits refer to a period of time when contributions have 
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not been made into the fund on behalf of an individual 
by an employer pursuant to a collective bargaining agree- 
ment? A. Yes, sir. 

Q. And that future service credits would be that period 
when contributions have been made on behalf of an em- 
ployee by an employer pursuant to a collective bargaining 
agreement with Local 807? [60] A. That is correct. 

Q. Now, with respect to the processing of applications, 
is there any distinction by the pension fund for an ap- 
plication that would be filed requesting or claiming past 
service credits for a period prior to January of 1937 and 
the practice foJowed by the fund for a claim made subse- 
quent to 1937, a claim made for past service credits subse- 
quent to 1937? A. Would there be any distinction? 

The Witness : I’m sorry, your Honor. 

Judge Theeman: Do you want the question re- 
peated ? 

Mr. Mangan: Yes, if you would, please. 

(Record read.) 

A. No. 

The only difference would be what we would have on 
hand as actual evidence. 

Q. Why do you say that? A. Well, as you know, prior 
to 1937, we had no Social Security records. 

Also, prior to 1937 , there are no contracts that go back 
that far. 

So that would be the only difference. 

Q. During the— strike that. 
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You say that there are not contracts prior to 1937. A. 
That is correct. 

[61] Q. What do you mean by that? A. Well, actually 
it would be — I could say on my knowledge of the fund, 
it would be 1938 actually. 

Any contracts signed in the union office generally are 
from 1938 on. 

But what we do find in these files are seniority listings 
that do go back, that show the man — the dates of initiation, 
the dates that they were working on a specific job, they go 
back prior to 1938. 

• • • • • 

Q. During the period of 1971, Mr. Zito, was there any 
benefit change that was offered to the employees working 
under covered employment relating to a 30-year pension? 
A. Was there any change relating to a 30-year pension? 

Q. Yes, sir. [62] A. There was an increase in the bene- 
fits on October 1, 1971, a $25 increase. 

Also, there was effective that date — ^it was brought into 
effect that any member who had a year of credit over 30 
years would get $10 more for each year over the 30 years. 
• • • • • 

Q. Now, in your response to this last question, you [63] 
referred to a member. 

Would you kindly define what you mean by an individual 
who would be eligible I believe to receive a credit or a 
service beyond 30 years? 

Judge Theeman: Is that, also, defined in these 
documents? 

Mr. Mangan: No. 
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I think in his last response he made some mention 
of member.” That’s what I was concerned about, 
your Honor. 

Judge Theeraan ; Do you understand the question, 
Mr. Zitof 

Mr. Mangan: Could you read the answer to the 
last question, please. 

(Eecord read.) 

Q. You used the expression “member” in answer to that 
question, Mr. Zito. 

■What I’m concerned about or asking you is what, in fact, 
you were referring to when you said “member”? A. Well, 
actually when I say “member,” I mean the employees work- 
ing under Local 807 contracts. 

Q. Do you have occasion during the course of reviewing 
a pension application, to use union records? A. Yes. 

Q. And for the period prior to— withdrawn. 

For the pension applications that are filed with the [64] 
fund office dealing with a claim for pension credits for a 
period after September— after January 1 of 1937, do you 
utilize pension records in evaluating that pension applica- 
tion ? A, Do I — do I utilize iiension records f 

Q. Union records — A. Oh, union records; I’m sorry. 

Q. — to evaluate the pension application for a claim for 
pension credits for a period after January 1 of 1937. 

When I say after” in this question, I mean from Janu- 
ary 1, 1937 towards this date. A. That they are— union 
records are one of the things that we use. 

Q. And for what reason do you use union records for 
the pension application that refers to a period of January 
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1 of 1937? A. Well, from January 1, 1937, we have the 
Social Security earnings records. 

Now, this record in itself will tell us that the individual 
was in the employ of various companies, you see. 

Now, it’s more or less like a sum of checks and balances. 
We want to make sure that the individual was — in other 
words, the information on that there, we have to [65] find 
out if he was working under a contract, you see, so we go to 
the union’s records. 

The union’s records show us, 1, if the company had a con- 
tract; 2, it will show us the seniority listing which would 
indicate when the man started with the company, the type 
of work he was doing. 

Lastly, it would, also, give us the date of his member- 
ship in the union. 

Q. Now, have you found in reviewing pension applica- 
tions for the period after September 1— excuse me— after 
January 1, of 1937, that the union records are a necessary 
ingredient in evaluating that pension claim before you sub- 
mit it to the trustees? A. Union records are one of the 
necessary ingredients, just one of them. 

Q. For a pension application that is submitted to the 
fund which sets forth a claim for pension credits for a pe- 
riod earlier than January 1, 1937, is it, also, part of your 
regular course of business to utilize union records in proc- 
essing that claim? A. Yes. 

It’s, also — they are, also, utilized prior to 1-1-37. 

Prior to 1-1-37, we try to get all the employer records 
that we can secure from the employers after we [66] write 
to the employers actually. 
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We get a response, and then we check any union records 
that we may have against their information for the fact 
being that there are no Social Security records prior to 
1-1-37. 


Q. All right. A. So we work our sum of checks and 
balances that way, you see, against the employer’s records. 

Q. Now, under the circumstances that the claim for pen- 
sion credits for a period earlier than 1937 is covered by 
employer records, what is the practice and procedure of 
3 ^our office in submitting the claim to the trustees? A. You 
mean after we have consolidated everything? 

Q. Yes. A. After we— as I said before, after we collate 
all of the information, we put it on the analysis sheet in 
the man’s folder. 


After it is processed, it is submitted to the Board of 
Trustees. 

Q. And it is their determination to make? A. Yes sir. 

Q. I see. ’ 

And with respect to the practice and procedure where 
the pension application is not supported by employer rec- 
ords but is supported by all the other indices that you 
[67] have stated are part of jmur regular practice and pro- 
cedure in processing an application, what is done with that 
folde." after you have collated all of the information for 
past service credits and future service credits? A. And 
it is, also brought before the — after it is processed and set 
up, it is, also, brought before the trustees. 

Q. And is your function ended at the time jmu collated 
all this information and be able to gather all of the informa- 
tion you referred to, put it into your file, prepared your 
analysis sheet and submitted that folder to the pension 
trustees? A. Yes. 


• • • • 
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[ 68 ] '••••. 

Q. If the union information that you receive as part 
of the processing of your pension application — ^well, what 
is done with that union information within the frame- 
work of your office and your responsibilities? A. Well, 
the information that I have on hand, any information that 
I maj"^ have on hand is followed through in the same way. 

We process the application, set forth any information 
that I may have on it and submit it to the trustees for 
their final determination on it. 

[69] Q. When you say “any information that you might 
have on it,” referring to what? A. Well, excuse me, if I 
may. 

Q. Go ahead. A. You’re saying that if we only have 
union records or — 

Q. No, no. 

The union information that you receive and is used as 
one of the — ^withdrawn. 

The information that you receive from the union that 
is included in the pension folder and is eventually sub- 
mitted to the trustees, what, if anything, is done by your 
office with respect to that union information in preparing 
an analysis sheet which is forwarded to the trustees? A. 
Well, as I said before, we get the union information that 
we have, and we work it against the other information 
that we have — Social Security records, employer’s records, 
and we then try to tie everything in to make sure — ^like I 
said, a sum of checks and balances — to make sure that the 
information that we have on the Social Security report 
and from the employer’s records is — I don’t know how to 
word this. 
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We want to make sure the information that the man is 
giving us is true. 

This is one of the ways that we have of cliecking it. 

[70] In other words, if the union records show that the 
company had a contract, that this man was in fact listed 
on their seniority list at that time and that he was a mem- 
ber, I mean these things show us that we’re on the right 
track and that the man would qualify for credit during that 
period of time. 

But again, we would put it on the analysis sheet and then 
submit it to the trustees for final determination. 

* • • • • 

Mr. Mangan : All right. 

I have no further questions. 

Cross Examination by Mr. Liber stein : 

• • * • • 

[71] # • • * • 

Mr. Liberstein : I have no further questions of this 

[72] witness. 

Judge Theeman : Mr. Blyer. 

Mr. Blyer: Yes, your Honor, I have a few ques- 
tions. 

• • # * • 

Mr. Mangan : Could I just continue my examina- 
tion. 

I have only about two or three more questions 

Judge Theeman: Any objections, Mr. Blyer? 

Mr. Blyer : No. 

Judge Theeman : Go ahead, Mr. Mangan. 


48a 


Jack Zito — for Respondent — Direct 

Direct Examination by Mr. Mangan (Continued) : 

* • • * • 

[73] • * # • • 

Q. At my request, Mr. Zito, have you conducted an 

[74] investigation into the number of pension apidications 
that have come into your office where a benefit has been 
paid for a period earlier than 1937? 

That would be past service credits for a period earlier 
than 1937? A. Yes, sir. 

Q. And based njion that examination and investigation, 
what were the number of pension applications that were 
reviewed, processed and a benefit paid for past service 
credits earlier than January of 1937? A. Thirty-two. 

Judge Theeman: This is since February of 19 — 
this is since February 28th, 1972? 

By Mr. Mangan : 

Q. Nineteen seventy-two? A. Yes. 

Q. And pursuant to my request, did you conduct an ex- 
amination and an investigation to determine how many 
pension — how many pensioners there are currently on the 
rolls of the pension fund of the New York City Trucking 
Industry, Local 807 ? A. Yes. 

Q. And how many are there? A. Twenty-four hundred. 
Q. With respect to the payment of a benefit for past 

[75] service credits beyond January of 1937, is that pay- 
ment of a benefit, or eligibility for a benefit for that period 
of time, beyond January of 1937— -is that determinative as 
to whether or not an individual would be eligible to receive 
a pension from the Local 807 Pension Fund? A. No. 
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[76] • • • • * 

Mr. Mangan : Very good, your Honor. 

Thank you very much. 

I have no further questions. 

Cross Examination by Mr. Blyer : 

Q. Mr. Zito, you stated that upon investigating applica- 
tions tliat were filed tor pensions where past service cred- 
its were involved, the period prior to January 1, 1937, 
since the 28th of February ’72, 32 people have been 
awarded pensions? A. Yes, sir. 

Q. And each one of those has been given credit for em- 
ployment prior to 1937, January 1, 1937? A. Yes, sir. 

• • • • • 

[79] . * • • . 

By Mr. Blyer : 

Q. AVith regard to the pension fund of the New York- 
City Trucking Industry, Local 807, Mr. Zito, which you 
are an Assistant Administrator of — is that right? A. 
Yes, sir. 

Q. — when someone has applied for past service credit 
prior to the time January 1, 1937, have you used union 
records to determine whether or not he’s entitled to that 
pension? 

* • • • • 

[82] . * . • , 

Judge Theeman ; Go ahead, Mr. Zito. 

A. Let’s say the employer indicates he worked for XYZ 
Trucking. 

Okay? 

Q. Yes. A. Now, we get a letter in from the XYZ’s 
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Letter Company on their letterhead that John Doe was 
in fact in our employ. 

We go to the union records now, 

On the union records it will show John Doe, his union 
date and it will show the employer on the card, the record. 
You know, it will show XYZ's Trucldng on it. 

So that’s like a check-off for us. 

It’s very helpful to us. 

Q. Why isn’t the employer record enough if it’s clear? 
A. Well, when you are paying out big monies, you can’t 
.just base your assumptions and, you know, your applica- 
tion— [83] you are processing this application here. 

We just can’t take an employer’s record for granted, 
you know, we just can’t have it. 

So, as a check-off, to simplify things, and to actually 
validate what we are looking for, the union records are 
very helpful in this instance. 

Q. Do the union records show when a man started for 
a particular corporation or does it in fact just show when 
he was initiated into the union? A. The union record 
shows a date of initiation and it shows the employer. 

I, also, believe that there are dates in certain instances 
next to the employer’s name. 

Q. I’m sorry, you, also, believe tliere are what? Certain 
what? A. There may be — at times — I’m not too sure of 
this now. 

But, there may, also, be dates next to the name. 

In other words, XYZ’s company, there may be a date 
when he started, you see. 

I know for a fact that the cards indicated initiation date 
and name of employer. 

Q. But they don’t necessarily state when he started with 
a particular company, do they? A. Not— not all the times. 
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[84] Q. In fact, in most times they don’t list that, do 
they? A. I — I haven’t done a study on it. 

I really couldn’t — I’m sorry. 

Q. You can’t answer that question? A. No, sir, I can’t. 

Q. I see. ' 

Judge Theeman: You may continue, Mr. Blyer. 

Mr. Blyer : Thank you. 

By Mr. Blyer: 

Q. I show you what has been marked — what has been 
accepted into evidence as Eespondent’s ffl. 

That s the application you said that employees all 
fill out. 

Is that right? 

(Handing.) A. Yes, sir. 

Q. Anywhere on that form are there guestions relating 
to employment under an 807 contract for the period prior 
to 1937? A. Well, it’s a general form. 

Ihey usually indicate the dates on — in other words, on 
Page 2 of this, they list name of company, address, local 
number, and then they give us the dates right here, (In- 
dicating.) Then we are able to determine [85] from that, 

Q. Why specifically do you ask in questions DAB whether 
they worked under contract for the period September 1, 
1950 to March 1, 1954, and in 9B whether they worked for 
employers under contract since September 1, 1950? 

You only seem to be interested in ’50 on specifically. A. 

Well, under B, this comes into effect with prorata pen- 
sions. 
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In other words, we have agreements, reciprocal agree- 
ments with other locals in the area, even nationwide now, 
where we take the credits, we typed out the local they were 
with, the jDeriod of time, so we can write, correspond with 
the other locals. 

« • * • • 

[93] * # • • • 

By Mr. Blyer : 

Q. Mr. Zito, did you bring with you today the union rec- 
ords regarding the 32 individuals who were awarded past 
credit for — a pension credit for a past service prior to 
January 1, 1937, their union records? A. Yes, I believe 
they are here. 

• o * • • 

[95] • • , . * 

Mr. Blyer: May I have the employment records 
of the 32 individuals who were recently granted 
pension credits for service prior to January ’37, 
marked as General Counsel’s Exhibit #8. 

So Exhibit #8 will be a composite of 32 union rec- 
ords. 

(The above-mentioned was received and marked 
as General Counsel’s Exhibit #8 for identi- 
fication.) 

Mr. Blyer : Thank you. 

By Mr. Blyer: 

Q. I show you what has been marked for identification 
as General Counsel’s Exhibit #8. 

• • • • • 
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[96] • • • • * 

Mr. Blyer: 1*11 offer General Counsel’s Exhibit 
#8 in evidence, which consists of 32 separate union 
records. 

Judge Theeman: Any objection? 

Mr. Mangan: No objection. 

Mr. Liberstein: No objection. 

Judge Theeman: All right. 

Received in evidence as General Counsel’s Exhibit 
32 pieces of paper in evidence. 

(The above-mentioned was received [97] and 
marked as General Counsel’s Exhibit in 
evidence.) 

• • • • • 

[99] • • • • • 

(Whereupon, at 5:20 o’clock p.m., the hearing was 
adjourned until Tuesday, May 1, 1973 at 9:00 
o’clock.) 

[100] Proceedings 

Judge Theeman: Let’s proceed. 

We left off- yesterday with Mr. Zito on the 
stand * • • 

• • • • • 

Judge Theeman : Mr. Zito, will you please take the 
stand again. 

The Witness: Yes, sir. 

Judge Theeman: You are still under oath. 

The Witness: Yes, sir. 
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Cross Examination (Continued) ; 

[101] By Mr. Blyer: 

• • • * • 

[102] Q. Did you prepare a summary with regard to the 
union records of these 32 individuals? A. I helped in pre- 
paring that summary. 

Q. I see. 

Mr. Blyer: I would like to have marked for iden- 
tification, as General Counsel’s Exhibit #9, a four- 
page document, Page one listed as “Schedule A,” 
Page two “Schedule E’’, Schedule E consisting of 
three pages. 

I would like to have that marked as General Coun- 
sel’s #9. 

Judge Theeman: Are you going to offer it in evi- 
dence ? 

Mr. Blyer: Yes. 

(The above-mentioned was received and marked 
as General Counsel’s Exhibit ^9 for iden- 
tification.) 

Judge Theeman: Any objection? 

Mr. Mangan: No objection. 

Mr. Liberstein: No objection. 

Judge Theeman: General Counsel’s Exhibit #9, 
Schedules A and E, will be received in evidence. 

(The above-mentioned was received and marked 
as General Counsel’s Exhibit #9 in evidence.) 
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By Mr. Blyer: 

Q. I show you what has been accepted into evidence as 
’^al Counsel’s Exhibit #9. 

I .1.3] Is that the suromary that was prepared in part 
by yeu? 

(Handing.) 

A. Yes. 

Q. On Schedule E of that exhibit, Mr. Zito, did you, 
also, help prepare the explanations regarding what exactly 
was done with regard to the pension credits for those 32 
people? A. I helped. 

• • • • • 

[ 111 ] ® • • • , 

Mr. Blyer: I have no further question, your 
Honor. 

Redirect Examination by Mr. Many an: 

• • • « • 

[123] . . . * • 

Mr. Liberstein: We are interrupting the testi- 
mony of Mr. Zito for Mr. Scotto, 


Whereupon, Frank Scotto, was called as a witness and 
having been first duly sworn by the Administrative Law 
Judge, was examined and testified as follows: 

Direct Examination by Mr. Liberstein: 

Q. mat is your full name? A. Frank Scotto, 
S-C-O-T-T-0. 
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[124] Q. Mr. Scotto, with what organization are you 
associated? A. New York State Motor Truck Associa- 
tion. 

Q. And in what capacity? A. Executive Director. 

Q. And how long liave you been Executive Director? 
A. Approximately 10 years. 

Q. Do you, also, service as a trustee of the Local 807 
Pension Fund? A. Employer Trustee. 

Q. For how long a period of time have you been an em- 
ployer trustee? A. I believe since ’69. 

By the way, that’s 1969. 

(Laughter). 

By Mr. Liherstein: 

Q. Now, Mr. Scotto, as a trustee, do you pass upon ap- 
plications for iJensions by members? A. Yes, we do. 

Q. And, Mr. Scotto, are you familiar with the provi- 
sions of Article 3, Section 2A of the Pension Trust Inden- 
ture? 

(Handing.) 

A. Not without looking at them. 

The Witness : May I, your Honor? 

Judge Theeman : Yes, of course. 

[125] A. I’ve seen them before, yes. 

Q. Okay. 

And were you a trustee at the time this was adopted in 
1972? A. Yes, I was. 

Q. Now, Mr. Scotto, as a trustee and under the terms and 
conditions of 'the pension plan, can an applicant — or, is an 
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applicant’s past service credit dependent upon his mem- 
bership in the union at the date of his retirement? A. No. 

Q. Is it dependent upon his non-membership in the union 
at the date of his retirement? A. No. 

Q. Is it dependent upon his continuing his membership 
in the union if he is a member of the union at the date of 
his retirement? A. Absolutely not. 

Q. Mr. Scotto, there have been introduced into evidence 
or, strike that. 

Mr. Scotto, can you tell us how the trustees, pursuant to 
Article 3, Section 2A of the Pension Trust Fund, deter- 
mine the extent to which an applicant is entitled for past 

service credit for the period prior to September 1, 19 

January 1, 1937? A. I’ll try to capsulize it in this way: 

[12G] The investigation goes to the amount of time that 
the applicant, the applicant for pension, worked in covered 
employment. 

Now, all of the records that are available to us are 
researched to that end. 

Q. Now, in addition to the availability of written records 
that may be on hand for that detemination, do the trustees, 
also, make inquiries of the other persons to ascertain the 
facts that may be listed on the applicant’s pension applica- 
tion? A. Well, as a matter of fact, I heard the testimony 
to that regard right 5 minutes ago with Joe Mangan. 

For example, he happened to be the steward on the U. S. 
job. 

Absent all other documents, absent every other tj-pe of 
ewdence that we could find, Mr. Mangan came forward in 
his capacity as steward at that time who could tell us yes, 

I worked with this man, he was on the job, he was there in 
covered employment, I was present at the same time. 

Does that answer your question? 
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Q. Yes. 

And do the trustees in the exercise of their discretion 
accept statements to that effect from persons such as Mr. 
Mangan who have knowledge of the facts? [127] A. One 
part. 

. We consider many factors. That would be one factor, 

Q. All right. 

Now, on the Board of Trustees for the Local 807 Pen- 
sion Fund, are there trustees who have been in the indus- 
try since 1925 or even before that? A. At the risk of 
being unkind, yes, 

Q. And, in fact, the impartial Chairman of the Board of 
Trustees is a Mr. Howie Sheridan; is that correct? A. 
Yes. 

He’s the impartial Chairman of the Board as well as the 
impartial Chairman of the New York State Trucldng Au- 
thority. 

He has acted as the industry arbitrator for — 

Q. And how long has he been in the trucking business? 
A. Oh, he goes back well before ’34, I would think. 

• • • • * 

Q. Have the trustees gone to Mr. Sheridan at times to 
ascertain whether or not a particular company was in 
[128] bu' .ness prior to 1937 and under contract with Local 
807? A. Many times, many times. 

Q. Now, Mr. Scotto, how many pension applications do 
you pass upon, on the average, during the course of a year? 
A. With this fund? 

Q, With this fund. A. I couldn’t hazard a guess. 

Many, many. 
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Q. Many? A. Yes. 

Q. You don’t remember each and every individual pen- 
sion? A. No. 

I sit on many funds, as you know, counsel. 

I couldn’t remember specifics. 

Q. Mr. Scotto, as a trustee of the Local 807 Pension 
Fund, do the trustees accord any pension — any past pen- 
sion credits to an applicant solely because of his member- 
ship in Local 807 prior to 1937— A. Absolutely— 

Q. —for the period prioFto 1937? A. Absolutely not. 
• • • * # 

[133] • * * • * 

Cross Examination hy Mr. Blyer: 

• • • • e 

[137] . * * * . 

Q. Have you found anything else in the file that assisted 

the trustees in making the determination with regard to 

A. Well, there is a letter here from Anthony Maturo which 
seems to be an affidavit. 

Q. Yes. A. And it refers to the period of 1928 through 
1945. 

Q. That was a notorized letter? A. I believe it’s nota- 
rized, yes. 

It seems like a notary down there. 

Yes, it is. 

Q. And what does that letter essentially say? A. It says 
Mr. Joseph Lamorte was employed as a truck driver for 
the company for a certain period of time. 

Q. And that is in accord with his pension application. 
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is that right, where he alleges he worked from what, 1928 
through 1945? A. Yes. 

Q. Now, when was Mr. Lamorte granted pension credit 
for past service prior to January 1, 1937, from? 

Do you understand my question? A. No, I don’t. 

[138] Q. Wlien was he granted pension credits prior to 
January 1, 1937? A. Well, here. 

October 15th of ’36, according to the Schedule A. 

Q. Why wasn’t he granted credits from the — was it in 
1924, based upon his employee application and the letter 
from Mr. Lamorte? 

Mr. Mangan: Nineteen twenty-eight. 

A. Because again there was no evidence hat he worked in 
covered employment that we can find. 

Q. Doesn’t that letter from Mr. Lamorte — A. Stand 
alone? 

No, sir. Standing alone, we will not accept this, stand- 
ing alone. 

Q. AVliat did you use instead to determine that — A. 
There’s a presumption here, counsel — 

Q. Well, just answer the question, please. A. I’m trying 
to respond to your question. 

Q. I believe I didn’t finish the question. A. I’m sorry. 

Q. "What did the Board of Trustees use — strike that, 
please. 

Why did the Board of Trustees use the date 10-15-36 to 
grant Mr. Lamorte past credits? A. Why? 

[139] Q. Yes. A. All right. 

On that date a search of the union records produced 
that he was involved in union activity of some kind eitlier 
as a — with a card, I would think, or a seniority list. 
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I can t tell you sjDecilically. But I know that these would 
be parts of the test, counsel. 

There would either be a seniority list somewhere; there 
would either be a— what do you call that card? —initia- 
tion card. 

There would either be correspondence between companies 
in the union as to organizing maybe. Maybe there would 
be a collective bargaining agreement. 

Maybe there would be a letter of intent. 

All of these things might be there. I can’t tell you spe- 
cifically which one, but it might have been one of those. 

Q. Would that be— whatever it was, would it be on the 
union record? A. IrVould it be part of the union record, is 
that your question? 

Q. Yes. A. I assume so, yes. 

• • • • • 

[ 142 ] * • • • • 

Q. Why is the initiation date, which is the date you chose 
to award him pension credits, show that he worked in 
covered employment? A. Because there’s a presumption 
there that if he’s a union member, there would be a covered 
employment. 

* • • • • 

[ 146 ] • • • • , 

Mr. Blyer: I have no further question of Mr. 

Scotto, your Honor. 

Thank you. 

Judge Theeman; Mr. Liberstein? 

Mr. Liberstein: Yes, your Honor, 
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Redirect Examination by Mr. Liberstein: 

• • * • • 

[148] • • • • • 

A. Counsel, I think I touched on that before. 

Let me see if I can say it again. 

One document or one item standing alone is not recog- 
nized by the trustees as being ample proof. 

Therefore, the employee’s record, whatever he attested 
to as being the record, we would not accept that because 
there may not have been a contract, he may have been an 
owner-driver standing alone. 

When the two were put together — 

Q. When you say the two, what are the two? A. Well, a 
record of the union, for example, someone else who may 
have known the man in the industry would say yes, as I 
have testified earlier about Mr. Mangan being the steward 
on U. S. Trucking. 

You see, I knew this guy, he was there, there was no ques- 
tion he worked there, he worlced right along side of me, 
he was my helper, he said. When we link all of these 

[149] things together, we make that determination. 

Have I been responsive to your question? 

I try to be. 

Q. In other words, does the record of the union, and 
even using the initiation date, a factor which the trustees 
used to confirm that the man actually was engaged in 
covered employment? A. A factor. 

Q. A factor? A. A factor, yes, sir. 

Q. And that factor is considered with all of the other 
factors that you testified to before? A. In the totality of 
everything else, that’s correct, as part of the totality. 


63a 


Frank Scotto — for Intervenor — Recross 

[150] • * . . * 

Recross Examination by Mr. Blyer : 

• • • * • 

[152] # * * • , 

(Whereupon, the witness was excused, at this 
time.) 

Judge Theeman; Mr. Zito, would you please re- 
sume the stand. 

You are still under oath. 

The Witness : Yes, sir. 

[153] * . , • • 

Redirect Examination by Mr. Mangan (Continued) : 

• # * * * 

[158] . • • . , 

Mr, Mangan: I have no further questions. 

Judge Theeman: Mr. Blyer, 

Recross Examination by Mr. Blyer: 

• * • • • 

[170] * • • • , 

Judge Theeman: MTU you stipulate, Mr. Liber- 
stein and Mr. Mangan, that the summary, which 
is Schedule E, contains everything that was in the 
file presented to the Board of Trustees? 

Mr. Mangan: In the file, yes. 

Mr. Liberstein: But not everything that was pre- 
sented for the consideration of the pension. 

Judge Theeman: Eight. 
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Frank Scotto — for Intervenor — Cross 

Mr. Liberstein: No problem. Of course. 

Judge Theeman: Is that agreeable? 

[171] Mr. Blyer: That satisfies my position. 

Mr. Mangan: No objection. 

Judge Theeman : Okay. 

That stipulation is made and agreed to. 

• • » # « 

Judge Theeman: Thank you very much, Mr. Zito. 

(Whereupon, the witness was excused, at this 
time.) 

Judge Theeman: Are you gentlemen through? 

[172] Mr. Mangan: The Respondent rests. 

Mr. Liberstein: As an interested party, I don’t 
Imow whether I rest or not, but I rest. 

Judge Theeman: Do you have anything further, 
Mr. Blyer? 

Mr. Blyer : I would just like to call Mr. Scotto. 
Judge Theeman : Mr. Scotto, would you mind re- 
suming the stand? 

The Witness: Yes, sir. 

Judge Theeman: You are still under oath, Mr. 
Scotto. 

The Witness: Yes, sir. 

Cross Examimtion hy Mr. Blyer (Continued) : 

* * « « • 

[173] Q. Starting with Mr. Geis, were you present when 
his application was ruled upon? A. I couldn’t tell you 
without consulting the Minutes. 
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Ftanh Scotto — for IntcvvcnoT — Ctoss 

Q. With Mr. King? A. I couldn’t tell you. 

Q. Is that the ease with all— A, That would be the ease 
with all of them. 

I couldn’t possibly testify as to whether I was or wasn’t 
without going into the Minutes and the records. 

Q. Do you recall any conversation — strike that. 

Do you recall any of the pension applications being con- 
sidered when you were present? A. These (Indicating) ? 

Q. Yes. A. Not to my immediate knowledge, no. 

Q. All right. 

Mr. Blyer: I have no further question, your 
Honor. 

Mr. Mangan: No further questions. 

Mr. Liberstein : No questions. 

Judge Theeman: Thank you very much, Mr. 
Scotto. 

(Whereupon, the witness was excused, at this 
time.) 

Judge Theeman: Anything further, Mr. Blyer? 
Mr. Blyer: May I have just one minute, your 
Honor? 

Judge Theeman: Yes. 

Mr. Blyer: I have nothing further, your Honor. 

• • • • • 

[174] . . . • . 

Judge Theeman: But before Ave get to that point, 
both of you — all of you are now resting? 

Mr. Blyer: Yes, your Honor. 
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Renewal of Motions to Dismiss 

Mr. Mangan: Yes, your Honor. 

Mr, Liberstein : Yes, your Honor. 

Judge Theeman: Okay. 

Mr. Liberstein: Now, for the sake of the record, 
[175] Judge Theeman, I move to dismiss again 
based on all of the evidence — 

Judge Theeman: The same decision as before, Mr, 
Liberstein. 

• • • • • 

[176] • • # . • 

Mr. Mangan: Could I just — ^with respect to the 
Kespondent, could I just move to dismiss? 

I’m joining in what Mr, Liberstein has said. 

• • • • • 

[182] • • . • . 

Judge Theeman: • * • There is nothing further — 
there being nothing further before this hearing, the 
hearing is closed. I thank you very much. 

(Whereupon, the hearing was closed at 12:10 p.m.) 
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UNITED STATES OF AHERICA 
BEFORE THE NATIONAL UBOR RELATIONS BOARD 
REGION 29 


TRUCK DRIVERS LOCAL UNION NO. 807, 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 

CHAUFFEURS, WAREHOUSEMEN AMD HELPERS 
OF AHERICA 

and 

GEOR(Z LIGHTFOOT, An Individual 
and 

ANTHONY PALUMBO, An Individual 
and 

TONY GRECO, An Individual 
and 

WHITE ROCK BEVERAGES INC. 

Party to the Contract 
and 

PENSION FUND OF NEW YORK CITY TRUCKING 
INDUSTRY LOCAL 807, 

Party in Interest 

ORDER CONSOLIDATING CASES. COMPLAINT AND NOTICE OF HEARING 
It having been charged in Case No. 29-CB>1352>l by George 
LXghtfoot, an individual, in Case No. 29-CB-1352-2 by Anthony Palumbo, 
an individual, and in Case Wo. 29-CB-1352-3 by Tony Greco, an individual, 
herein called Llghtfoat* Palumbo, and Greco respectively, that Truck Drivers 
Local Union No. 807, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, herein called Respondent, has engaged 
in, and is engaging in, certain unfair labor practices affecting commerce 
as set forth and defined in the National Labor Relations Act, as amended 
29 U.S.C., Sec. 151, et seq. , herein called the Act, the General Counsel 
of the National Labor Relations Board, herein called the Board, by the 
undersigned Regional Director for Region 29^ having duly considered the 
matter and deeming it necessary in order to effectuate the purposes of the 
Act, and to avoid unnecessary costa or delay. 


Case Uo. 29-CB-1352-1 

Case No. 29-CB- 1352-2 


Case No. 29-CB-1352-3 
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HEREBY ORDERS, pursuant to Section 102.33 of the Board's 
Rules and Regulations - Series 3, as amended, that these cases be, 
and they hereby are, consolidated. 

Said cases having been consolidated, the General Counsel of 
the Board, on behalf of the Board, by the undersigned Regional Director, 
pursuant to Section 10(b) of the Act and the Board's Rules and Regulations- 
Series 8, as amended, Section 102.15 hereby Issues this Consolidated 
Complaint and Notice of Hearing and alleges as follows; 

1. (a) The Charge in Case No. 29-CB-1352-1 was filed by 

Lightfoot on October 19, 1972, and served by registered mail upon 
Respondent on or about October 19, 1972. 

(b) The Charge in Case No. 29-CB- 1352-2 was filed by 
Palumbo on October 19, 1972, and served by registered mail upon 
Respondent on or about October 19, 1972. 

(c) The Charge in Case No. 29-CB-1352-3 was filed by 
Greco on October 19, 1972, and served by registered mail upon 
Respondent on or about October 19, 1972, 

2. White Rock Beverages Inc., is, and has been at all times 
material herein, a corporation duly organized under, and existing by 
virtue of, the laws of the State of Delaware. 

3. (a) White Rock Beverages Inc. is a wholly owned 
subsidiary of White Rock Corporation. 

(b) White Rock Beverages Inc. and White Rock Corporation, 
herein together referred to as White Rock, are, and at all times 
material herein have been, affiliated businesses with common officers, 
directors and operators and constitute a single integrated business 
enterprise; the said directors and operators formulate and administer 
a common labor policy for the aforenamed companies, affecting the 
employees of said companies. 
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4. At all times material herein White Rock Corporation has 
maintained its principal office and sole plant in the City of Boston 
and State of Massachusetts where it is, and has been at all times 
material herein, engaged in the manufacture, sale and distribution 

of beverages and related products. 

5. During the past year, which period is representative 
of its annual operations generally, White Rock Corporation, in the 
course and conduct of its business operations, manufactured, sold and 
distributed at its' Boston, Massachusetts place of business, products 
valued in excess of $500,000, of which products valued in excess of 
$50,000 were shipped from said place of business in interstate commerce 

directly to states of the United States other than the state in which 

; 

it is located. 

6. White Rock is and has been at all times material herein 
an employer engaged in commerce within the meaning of Section 2(2), 

(6) and (7) of the Act. 

7. Respondent is, and has been at all times material herein, 
a labor organization within the meaning of Section 2(5) of the Act. 

8. On or about November 1, 1971, White Rock Beverages Inc. 
and Respondent executed, and since that date have maintained in effect 
and enforced a collective-bargaining agreement relating to hire, tenure, 
terms and conditions of employment of employees of White Rock Beverages 
Inc, at its Bronx, New York plant whereunder, inter alia . White Rock 
Beverages Inc. agreed to make contributions to the Pension Fund of the 
New York City Trucking Industry Local 807, herein called the Pension 
Fund, on behalf of employees at its Bronx plant, 

9.. At all times material herein since on or about February 
28, 1972, the Rules and Regulations of the Pension Fund contained 
inter alia , the following provisions; 
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article III - PENSION CREDITS 

Section 1. PENSION CREDITS GENERALLY, Entitlement to a pension under 
this Flan is determined in part on the accumulation of Pension Credits. 
Pension Credits are granted on the basis of employment covered by the 
Pension Fund. Credits are granted in quarter-yeai- units. A Pension 
Quarter is defined as any period of three consecutive months starting 
August Ist, November 1st, February Ist or May 1st. A year of Pension 
Credits consists of any four quarters of Pension Credit, 

Pension Credits shall be granted only as set forth in this 

Article. 

There are two bases for securing Pension Credits for the period 
before September 1, 1950 and another basis for accumulating Pension 
Credits for the period on and after September 1, 1950. For the latter 

period, it is purely a question of a certain minimum amount of work in 
Covered Employment. 

Section 2. PAST SERVICE. 

(a) It is recognized that it would be difficult for many, if not most, 
of the Employees to establish their periods of Covered Employment 
prior to January 1, 1937. Consequently, anyone who was a member of 
Local 807 prior to the period commencing January 1, 1937 may, at 
the sole discretion of the Trustees, be given a year of Pension 
Credit for each year he was a member of Local 807 during this 
period. For this purpose, a pension Quarter shall be credited if 
the Employee was a member for any part of the quarter. Pension 
Credit shall also be granted for any period of time that an employee 

can prove that he worked in covered employment through employer 
records. 

10. By the terms of Article III, Section 2(a) of the Pension Fund's 


Rules and Regulations set forth above in paragraph 9 a preference is accorded 
in accumulating pension credits to employees who were members of Respondent 
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prior to January 1, 1937 over employees who were not, or did not 
become, members of Respondent prior to January 1, 1937, 

> 

11, By the acts described above in paragraphs 9 and 10 
and by each of said acts. Respondent restrained and coerced, and is 
restraining and coercing employees in the exercise of the rights 
guaranteed in Section 7 of the Act, and thereby engaged in and is 
engaging in unfair labor practices affecting commerce within the 
meaning of Section 8(b)(1)(A) and Section 2(6) and (7) of the Act, 

12, By the acts described above in paragraphs 9 and 10 and 
by each of said acts. Respondent caused and attempted to cause, and 
is causing and attempting to cause ’vJhite Rock to discriminate against 
its employees in violation of Section 8(a)(3) of the Act, and thereby 
engaged in and is engaging in unfair labor practices affecting commerce 
within the meaning of. Section 8(b)(2) and Section 2(6) and (7) of the Act. 

13, The acts of Respondent described above in paragraphs 
9 and 10, occuring in connection with the operations of White Rock 
described above in paragraphs 2 through 6, have a close. Intimate, 
and substantial relation to trade, traffic, and commerce among the 
several States and tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 

PLEASE TAKE NOTICE thet on the 29th day of January, 1973, at 
11:00 a.m. at 16 Court Street, Fourth Floor, in the Borough of Brooklyn, 
State of New York a hearing will be conducted before a duly designated 
Administrative Law Judge of the National Labor Relations Board on the 
allegations set forth in the above Consolidated Complaint, at which 
time and place you will have the right to appear in person, or otherwise, 
and give testimony. Form NLRB-4668, Statement of Standard Procedures 
in formal hearings held before the National Labor Relations Board in 
unfair labor practice cases, is attached. 
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You are further notified that, pursuant to Sections 102.20 and 
102.21 of the Board's Rules and Regulations, the Respondent shall file 
with the undersigned Regional Director, acting in this matter as agent 
of the National Labor Relations Board, an original and four (4) copies 
of an answer to the said Consolidated Complaint within ten (10) days 
from i;he service thereof, and that unless it does so all of the allegations 
in the Consolidated Complaint shall be deemed to be admitted by it to 
be true and may be so found by the Board. Immediately upon the filing 

of Its answer. Respondent shall serve a copy thereof on each of the 
other parties. 

Dated at Brooklyn, New York this ISthday of December, 1972. 



Region 29 
16 Court Street 
Brooklyn, New York 11241 
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Form NLRB-4668 
(11-69) 


(C CASES) 


SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD BEFORE THE 
NATIONAL LABOR RELATIONS BOARD IN- UNFAIR LABOR PRACTICE PROCEEDINGS 
PURSUANT TO SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT, AS AMENDED 


The hearing will be conducted by a Trial Examiner of the National 
Labor Relations Board. He will preside at the hearing as an independent, 
impartial trier of the facts and the law and his decision in due time will be 
served on the parties. His headquarters are either in Washington, D. C. or 
San Francisco, California. 

At the date, hour, apd place for which the hearing is set, the 
Trial Examiner, upon the joint request of the parties, will conduct a "pre- 
hearing" conference, prior to or shortly after the opening of the hearing, to 
assure that the issues are sharp and clear-cut; or he may, on his own initiative, 
conduct such a conference. He will preside at any such conference, but he may, 
if the occasion arises, permit the parties to engage in private discussions. 

The conference will not necessarily be recorded, but it may well be that the 
labors of the conference will be evinced in the ultimate record -- for example, 
in the form of statements of position, stipulations, and concessions. Except 
under unusual circumstances, the Trial Examiner conducting the prehearing con- 
ference will be the one who will conduct the hearing; and it is expected that 
the formal hearing will commence or be resumed immediately upon completion of 
the prehearing conference . No prejudice will result to any party unwilling to 
participate in or to make stipulations or concessions during any prehearing 
conference. 

(This is not to be construed as preventing the parties from meeting 
earlier for similar purposes. To the contrary, the parties are encouraged to 
meet prior to the time set for hearing in an effort to narrow the issues.) 

Parties may be represented by an attorney or other representative 
and present evidence relevant to the issues. 

” An official reporter will make the only official transcript of the 
proceedings, and all citations in briefs and arguments must refer to the 
official record. The Board will not certify any transcript other than the 
official transcript for use in any court litigation. Proposed corrections of 
the transcript should be submitted, either by way of stipulation or motion, to 
the Trial Examiner for his approval. 

All matter that la spoken in the hearing room while the hearing is 
In session will be recorded by the official reporter unless the Trial Examiner 
specifically directs off-the-record discussion. In the event that any party 
wishes to make off-the-record stetements, a request to go off the record 
should be directed to the Trial Examiner and not to the official reporter. 

Statements of reasons in support of motions and objections should 
be specific and concise. The Trial Examiner will allow an automatic exception 
to all adverse rulings, and, upon appropriate order, an objection and exception 
will be permitted to stand to an entire line of questioning. 
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1 u All exhibits ottered in evidence shall be in duplicate. Conies shall 
also be supplied to other parties. If a copy of any exhibit is not avaUabJf 
ac the time the original is received, it will be the responsibility of the 

^opy before the close o/hearing 
In the event such copy is not submitted, and the filine thereof ha« 111 f’ 
reason shown been waived by the Trial E;.aminer^an^ r^finf^eLiJ ng ^xhfbi 
may be rescinded and the exhibit rejected. receiving the exhibit 


Any party shall be entitled, upon 
the close of the hearing for oral argument, 
stenographic report of the hearing, in the 
Examiner may himself ask for oral argument, 
believes that such argument would be benefic 
contentions of the parties and the factual i 


request, to a reasonable period at 
which shall be included in the 
absence of a request, the Trial 
if at the close of the hearing he 
ial to his understanding of the 
ssues involved. 


of h /ball also be entitled upon request made before the close 

w tf the^Tr conclusions, or both 

With the Trial Examiner who will fix the time for such filing. 

1 . , . of the parties is called to the following requirements 

laid do„n in Section 102.42 of the Board's Rules and Regulations with respect 

B^rd: the proceeding Is transferred to tL 


No request for an extension of time within which to submit brief.. 

?;rcht f"j?a^*L::i^e: r^w* "-^-d 

cL D , Examiner in Washington, D. C. (or, in cases under the 

Examiners, the Associate 

‘'barge of such office) at least 3 days prior to the 
expircition of time fixed for the submission of such documents. '^Notice of 
request for such extension of time must be served simultaneou;iy up^raU 

or ILociate'ch?e5 VrTal f furnished to the Chief Trial Examiner 

findings filed „Ith the Trial Examiner must be suLltted ll ?nplic«e'’"nd 
otLr%artJT”"““"’ " "‘"doetaphed form, „ith service upon the 

In due course the Trial Examiner will prepare and fi’e inith thm 
Board his decision In this proceeding, and will c^"^:” ^^py t^ereif ffhe 

will ente^rar^^dei ^Ja'n^L'^w th“frca"“- iL:jf,':::2 ^n{i:-e'^:pf:r:f 

with respe«^^the‘^fni^° '’f "be Board from that point forward, 

::m";d:d ^“tc”;aif,“ij Resu?a”i:^rs:r'?;s s, 

:L:^h -n ‘a-d\;:risrp.r?i:r"^ 

together with the order transferring the case to the Board!^ ^ 

Adjust;ments or settlements consistent with the policies of rha Ant 
reduce government expenditures and promote amity in labor relaJtLf 
reguest, the Trial Examiner will afford reasonable opportu^urduH^g Z 
hearing for discussions between the oartips if *. ^ 

may himself suggest it. ^ adjustment appears possible, and 


GP 0 8B8.7EP 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 29 


TRUCK DRIVERS LOCAL UNION NO. 807, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA 


and 

GEORGE LIGHTFOOT, An Individual Case No. 29-CB-1352-1 

and 

ANTHONY PALUMBO, An Individual Case No. 29-CB-1352-2 

and 

TONY GRECO, An Individual Case No. 29-CB-1352-3 

and 

WHITE ROCK BEVERAGES INC. 

Party to the Contract 
and 

PENSION FUND OF NEW YORK CITY TRUCKING 
INDUSTRY - LOCAL 807, 

Party in Interest 


ANSWER OF TRUCK DRIVERS LOCAL UNION 
NO, 807, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA 


Respondent, Truck Drivers Local Union No. 807, Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America (hereinafter called "Respondent"), by its attorney J. Warr 
Mangan, submits this Answer to the Complaint, dated December IS, 1972 
issued herein against Respondent. 

As and for its Answer, Respondent alleges as follows; 

FIR^: Admits, upon information and belief, the allega- 
tions contained in paragraphs 1 (a) , (b) , (c), 2, 3, 4, 5, 6, 7, 8 and 
9 of the Complaint. 

second ; Denies each and every allegation contained in 
paragraphs 10, 11, 12 and 13 of the Complaint. 
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AS AND FOR A FIRST AFFIRMATIVE 

and complete defense to the 

COMPLAINT , RESPONDENT ALLEGES : 


THIRD: That the Charge in Case No. 29-CB-1352-1 , filed 
by George Lightfoot on October 19, 1972, was dismissed by the Reg- 
ional Director on December 15, 1972. Charging Party appealed and 

the Office of the General Counsel denied that appeal on January 24 
1973. 

POURTH. That the Charge in Case No. 29-CB-1352-2 , filed 
by Anthony PaluBbo on October 19, 1972, was dismissed by the Regional 
Director on December 15, 1972. Charging Party appealed and the Office 
of the General Counsel denied that appeal on January 26, 1973. 

PIPTH; That the Charge in Case No. 29-CB-1352-3 , filed 
by Tony Greco on October 19, 1972, was dismissed by the Regional 
Director on December 15, 1972. Charging Party appealed and the 
Office of the General Counsel denied that appeal on January 24, 1973. 

SIXTH; That the allegations set forth in paragraphs 10, 

11. 12 and 13 of the Complaint are completely removed from allegations 
which gave rise to Charges 29-CB.1352-1 , 2 and 3. It is the Regional 
Director that is initiating this Complaint on his motion in violation 

of Section 10(b) Of the Act. The Complaint should be dismissed since 
It is not supported by any Charge. 

AS AND FOR A SECOND AFFIRMATIVE 

defense to the complaint 

respondent ALLEGES: , 

SEVcNTH : That the alleged "preference" favoring members 
of Respondent prior to January 1, 1937 cannot be considered to be 
discriminatory in regard to hire, tenure or any term or condition 
o: employment to encourage or discourage union membership, nor to 
restrain or coerce employees in the exercise of Section 7 rights; 

therefore cannot be said to violate Section 8Cb)Cl)(A) or’(2; 
u. ocction 8Ca)(3) of the Act, 
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AS AND FOR A THIRD AFFIRMATIVE 
AND COMPLETE DEFENSE TO THE 
COMPLAINT. RESPONDENT ALLEGES; 

EIGHTH : The most creditable administrative basis 
available to the Trustees of the Pension Fund of the New York 
City Trucking Industry - Local 807 (Pension Fund) to confirm 
eligibility for past service credit prior to January 1, 1937 
are union and employer records. Article III, Section 2(a) of 
the Pension Fund's Rules and Regulations provides that the Trustees 
"may”, at their sole discretion give pension credit for that period 
that a pension applicant was a member of Respondent prior to January 
1, 1937 and "shall” grant pension credit for that period that a 
pension applicant can prove that he worked in covered employment 
prior to January 1, 1937 through employer records. There being no 
presumption favoring membership in Respondent provided for in Article 
III, Section 2(a) of the Pension Fund's Rules and Regulations it cannot 

be said to violate Section 8(b)(1)(A) or (2) or Section 8(a)(3) of the 
Act . 


WHEREFORE, Respondent respectfully requests that the 
Complaint be dismissed with prejudice. 


Dated; Queens, New York 
April 4, 1973 









n, 

¥arren Viangan , Esq . 


Attorney for Respondent 
Truck Drivers Local Union No. 
International Brotherhood of 
Chauffeurs, Warehousemen and 
of America 


807, 

Teamsters 

Helpers 
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CERTIFICATE OF SFRVTrp 


I hereby certify that on the 5th day of April, 1973, a 
copy of this Answer for Respondent was mailed by first class mail, 
postage prepaid, to White Rock Beverages, Inc., 215 Van Byke Street, 
Brooklyn, New York and Zelby, Burstein, Liberstein § Hartman, Esqs.’ 
Attention, Herbert Burstein, Esq., One World Trade Center, New York, 
New York as attorneys for the Pension Fund of the New York City 
Trucking Industry - Local 807. 
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NATIONAL LABOR RELATIONS BOARD 

REGION 29 
1 6 Court Street 

Brooklyn, New York 11201 Telephone 596-3535 

D«CMd>«r 15, 1972 

Mr. George Lightfoot 
119 GerUod Court 
Brooklyo, New lork 11229 



Jlc: Local 807, 1, B. 1. 

(Vihite Bock Bavcrai^e Co.) 

Case No. 29-CB> 1352*1 

Dear Mr. Ughttoots 

al^wc-captiooed caae charging a violation under Section 3 of the 
Nattwal Ubor Relatlona ^t, aa aacaded, hoa been carefully irtve8tl.,atod and 
eonaidered. 


The laveatlgatlon failed to cstabllah that you have been untAwfully 
dented pension credits for service with Uliitc loek Beverage Cowiany because rw» 
were not a Maker of Truck Orivera Local Union Ho. 807, Internottonal Brotbe^d 
of TesMters, Chauffeure, Harehouseaen and Belpere of AMrlea. Bather, the 
evldwce tends to show that purettant to the pelisloa FlaA rules and roMulations 
you Mve been denied past service pension credits for the period you were not 
in the unit of eapLoyees covered by the collective bareainlng agrecaent between 

807. ai=&ML.tontrffi tM«. w MUIB Ko. U7. 1 aa, 
therefore, refusing to Isaue a coaplolnt taaofor as your ehar,E:e allegeo that you 
iiaya been unl^ully denied banaf Its under the Pension Plan because you were nmt 
a Local 807 aasfcar. Tha raaalnlng portlona of your cliarga are beinr proeeaaad 
further. 


Matlancl Labor Botatlona Board Bulea and legulatlona 
(Sactlon 102, 19) you any obtain a review of thta actloa by filing an appeal with 
tha General Counsel of the Hotlonal Labor Bclatlona Beard, Maahlngton, D.C. 20570, 
and a copy with aa. This appaal auat contain a conplata statanent setting forth 
the ^Actii and raasona upon which it la basad, Tha appeal ssuit ba received by the 
(^neral Counsel in Hashlngtoa, D.C. by the close of buaiaesa on Oeeeabcr 28, 1972. 
Upon good cause shown, tioaever, tha Gsenaral Counsel aay grant spacial paraisBiea for 
a temper psg ^d within t^lch to fils. A copy of any such requaat should ba sateltttd 

“ "• »■«»»««» RIM loa.u wo 


Begisterad Mall 
Ratum Receipt Requested 


CG: General Counsel 

Hatlooiil Labor Eolations Board 
Hashington, D, C. 20570 



Very truly yours. 





Beiiiuel H. Kaynard 
Regional Director 


local 807, IBT, 32-43 49th 8t., Long Zaland City, New Tork 11103 




Miitt 
BMnipt 1 


JW c^r Mtfc mmu sIhmU 


^ttlf | 8 n . 




•oi tknwBi emmMl 

t^ssi •umJw 

l««*l W, Z.l.f«, 38^ 4 flii •tMit» ljm% Itlaiid City* Wm Mi tlliS 
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NATIONAL LABOR RELATIONS BOARD 

REGION 29 
16 Court Street 

Brooklyn, New York 1 1 201 Telephone 596-3535 

OccaatMr 15, 1972 


Mr. Imv Cr«ec 
547 Drlgga Aveoue 
•roofcljB, Man York; 

booal 807, leteT. 

(tfhitc Rctei: Bcverngc Co,) 

Bo. 29>C»-13S2«3 

Doar Mr. Orocei 

The shovc-cap^loMO eato ch^irgio* a vlolaeion undov Scctloe S of the 
Matloul Uhor Oclatl^ Act, «o 4wnd« % hi.s Woo cstrcfuUy Umatle-steil cad 
ctnaidcrcd. 


Xbc Invcoti^tU* fatloO to catahliali tlut you Im h«ee uaUwfutU 
dMicd p9u*lm crodlts for aonriot with Uhlte Book lovor«t« kocauoc mu 

ooro Mt o ■M^c o£ Tcttefc Brivoco local Qldoa Ho. 8B7, tatoxastlooal BrothctlBOd 
of tooMKoro, GkcufCcura, Itatihowoaftsi and Bclport of AiiorlM. B&tkcr, itks 
ovum toaoU to sWu that pwauatt to tk« Vaaaioo na**a roUs and rofulatioM 
fko hM boon dented fast aorvioo fonaloa erodltt for the fortod you oero not 
to tho noit of Off Uycaa cooorod kf tlut collootiva WrB*iadL0B afroomeit kotwoon 
and ioeal W?, lhi«Cor Carriarti>_lne.. ti7 MUQk Ho. 117. I an, 
^ofoffc, rafuiloitko laauo a ooMf taint insofar aa yonr obacBO alloccu that mt 
kavo kois wUwfntly donlod koaoflu under the icnalon flan Wcaoac you rnre 
not a Innal 8B7 nciAar. IHm raaaintnfi fwrtioaa of your okarna arc keins 
fcoeoaaad fortlior. 


furauent to tkt national laksr Rclatlena loard Inloa and Ka^ulatloni 
(Bootlon 101.19} you nay akuin a rovlet# of thta action ky fltlnn an aoMcl nitk 
tko flanorot CounocI of tha Hational Lakor latAtUaa Board, VaakiMton, B. 0. 00511. 
^ o eayy witk na. fkit aMl mat contain o comiUte otatomnt aattli^ fnrtk 
thn foou and ronaona uyon nklck It la koacd. tka nayaM mat ko rooelvod kf tka 
IHnaral Qonnrl ta Vaaklaftoa, B. €. ky tk« eloao ofl^iaaaa on Bocaakor 20, 1972. 
B|nm laod oauac skeua, kaoavar, tka Ocacrul Couaatl nay groat eyocUl foaHsoion 
for fi longer period Vitkin nklck to flic* A copy of any auek ret^ucot skoutd ka 
siiMalttad to m. — ^ 










Inglatorad Malt 
loton Hoeoift Bi^u-s.^tci] 


Vary truly youra, 




Occaral Counao 1 fa 7 *^^ 

Matianal febor Bulatlona loard Hcgtaml BlrStorV 
Vaakington. B. C. 20570 

Local 007, t.Bete, 32-49 49tk Btrcct, Long Island City, Mov York 


11103 
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NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 

Wojhingfon, D.c 20570 January 24, 1973 

»«: i-ocal 607. I. B. T. 

(Milta Boek Bcarerage Co.) 
Caaa Ho. 29-CB-1352-1 


to. Georga R. Llghtfoot 
119 Garlaad Court 
Brooklyn, Hew York 11229 


Dear to. Li^cfooL: 

7oqr appeal 'la the above laattar haa been d*ay eonaldered. 

it 

instances of eiq>lMaas* bavins discovered 

»iblch they wan ^ covarS^Sdfl^I^S!? ***"*J?" ««dlt for tima during 
could not ba ahown to have bean baaed on bargaining agreement 


‘-"S 


Very truly yovtfs. 

Tatar G. Hash 
General Counsel 






Bbbert E. Allen ~ 

Dlxeetor. Office of Appeals 


' cc: Director. Region 29 

hocnl 807, I. B. T. 

32-43 49th Street 

Long Island City, Hew York 

CS Kr iTIZ D MAIL 


11103 


nUd^StcabM °* * SCl-XDW) charge 

certain provialona la the’pS.^ *«»j'ertS^S'heSetrt‘t‘ ““'S*"* 
OaioB are dlscrinlaaCory oa their face aS ^ ‘=”^‘>”7 chd the 

- the haala el hla prSr UcT af Xt.Sj.Mpt Se‘ 

.11.8.tl.„. that certala pro- 

ceaplalat alleglag that the d«.Ul at heaefttX aJHSlytJXd!" 




Case handled by Meyer/Rapl 


an 
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NATIONAL LABOR RELATIONS BOARD 

OFnCC OF THt OINKRAL COUMflL 

VVaihington, D.C. 20570 JAN ^973 


R«: Local 607» 1. B. T. 

(White Rock Beverage Co.) 
Ceee No. 29>CB>1S52- 2 


Mr. Anthoiqr PelualM 
967 Willoughbjr AvoMte 
Brooklyn, Mew York 

Deer Mr. Palunbes 


appeal In the above entter hae been duly coneldered. 

The appeal la dealed aubetentielly for tbs reeeone eat forth In the 
tegional OlrecterSe letter of Decenber 15, 1972. The only discovered 
^tance of eaploycea' having received penalon credit for tine during 
«mlch they ware not eovared under a Itolon collective bargaining agree- 
ant CMld not be ahown to have been baaed on any cons Iderat Iona other 
than clerical error idilch the Union haa been trying to correct. 

Very truly youra. 


ec: Olrnctor, legion 29 


Peter G. Naab 

O e mare l Counsel 


'^M>ert I. Allen 


Dlveeter, Office of Appoala 


Loeol tOl, X. B. T. 

S2-49 Atth Stroot 

Long Xolond City, Mow York lllOS 
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Re: Case No. 29-CB-1352-3 


Appeal from refusal to Issue complaint 1/ based on a 

October 19, 1972, by Anthony Palumbo, an 
individual, alleging that the certain provisions in the pension fund 
agreement between the Company and the Union are discriminatory on their 
face and that Palumbo was denied benefits on the basis of his prior 
lack of Union memberships in the Union. 


This case was handled by Meyer/Kaplan. 


1/ The Region has found merit to the 8(b)(1)(A) allegation 
that certain provisions in the pension fund agreement are illegal. 
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NATIONAL LABOR RELATIONS BOARD 

OFFICE OF THE GENERAL COUNSEL 

Washington, D.C. 20'’'70 ^ “ 


Re: Local 807 b I. B. T. 

(White Rock Beverage Co.) 
Case Ho. 29-CB-1352-3 


Mr.. Tony Greco 
5A7 Drlggs Avenue 
Brooklyn, New York 11211 

Dear Mr. Greco: 


Your appeal in the above matter has been duly coneldered. 

The appeal la denied eubetantially for the reasons set forth In the 

15. 1972. The only discovered 
^ having received pension credit for time during 

which they were not covered under a Uhlon collective bargalnlne asrce- 

thM riiii *** **•••** considerations Sther 

thrrii.ril ***^®** ?® ***• correct. Fur- 

ieriSi “*»!*"«« "f*^^**^* that any employees had been given 

pension credit based on isembershlp abov^, without covered eiBloynent. 

It could not be established that the computation of your pension en- 
(SliJ^ M-.Car Carriers. Inc.. 187 NLRB No. 117 


Very truly yours. 


ec: Director, Region 29 


Peter 6. Nash 
General Comsel 


By; 








Robert E. Allen 
Director, Office of Appeals 


Local 807, I. B. T. 

32-43 49th Street 

Long Island City, New York 11103 


CERTIFIED MAIL 
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Re: Case No. 29-CB-1352-3 


in the Union. prior lack of Union membership^ 


This case was handled by Meyer/Kaplan. 


1/ The Region has found merit to the 8(b)(1)(A) allettation 
that certa^ provisions in the pension fund agreement were illeRal 
however if refused tc issue complaint alleging thar^rdenla! ’ 
of benefits was unlawfully motivated. 
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QUESTIONS AND ANSWERS ON THE PENSION FUND 


The following questions and answers are only brief explanations of the most 
mipor ant provisions of the Plan. The full Rules and Regulations deterniine S 
to each man tind nothing in this explanation is intended to change 


Who is covered by the Pension Plan? 

Plovers ^nd" agreement between the cni- 

fovered by^th^ P?an^^^’ requires contributions to the Pension Fund are 


How many kinds of benefits are provided under the Plan? 

There are ten types of benefits, as follows: 

(1) A Normal Pension 

(2) A Reduced Pension 

(3) An Early Retirement Pension 

(4) A Disability Pension 

(5) A Twenty' Five Year Pension 

(6) A Thirty Year Pension 

(7) A Pro-Rata Pension 

(8) A Social Security Level Income Pension 

(9) A Sixty Month Guarantee 

(10) A Death Benefit 


When may a man retire on a Normal Pension? 


When may a man retire on a Reduced Pension? 

hiif attained age 65 and who has at least 15 years of pension credit 

blit does not have enough years of credit to make him eligible for a^Normal Pen- 
^on, may retire on a Reduced Pension. The amount of the Reduced Pension to 
which a man is entitled may be determined on the basis of the table on page 14. 

^ reaches age 65 and retires on December 1 1970 havino 
ccumulat^ 20 years of pension credit, his pension benefit would be $240 a month 
for the rest of his life. If, however, he has credit for only 1 5 years at tS? timT h c 
pension would be $180 a month. ^ ^ 
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When may a man retire on an Early Retirement Pension? 

A man who has at least 15 years of pension credit and wants to retire between 
the age of 55 and 65 may do so on an Early Retirement Pension. The monthly 
amount of the Early Retirement Pension is determined as follows: 

< 1 ) Figure the amount of the Normal or Reduced Pension to which the man 
would be entitled if he were 65. 

(2) Reduce this amount by one-half of 1% for each month by which the man 
in younger than 65 on the last day of the last quarter in which he last 
earned Pension Credits. 

(3) The resulting figure is rounded up to the next highest 500, if it is not 
already a multiple of 500. 


When m«y a man retire on a Disability Pension? 

A man, with at least 10 years of pension credit and who has not yet attained 
age 65, may retire on a Disability Pension if he becomes disabled and is unable 
to work in Covered Employment. 

_ The monthly amount of Disability Pension is based upon the employee’s at- 
tained age and years of Pension Credits as under the Early Retirement provisions 
However, in cases where the employee is younger than age 55 or has between 10 
and 15 years of Pension Credits an assumption will be made in the benefit calcula- 
tion that the employee had attained age 55 or had 15 years of Pension Credit, 
whichever is applicable — or in some instances both assumptions will be made to 
provide a minimum Disability Pension. 


When may a man retire on a Twenty-Five Year Pension? 


A man rnay retire on a Twenty Five Year Pension of $225 per month on and 
atter September 1, 1970, provided he has accumulated twenty-five years of Pension 
Credit, is at least age 50 and has earned at least one quarter of pension credit in 
the three month period ended July 31, 1970 or thereafter ^ 


When may a man retire on a Thirty Year Pension? 

A man may retire on a Thirty Year Pension of $300 a month on and after 
September 1, 1970 regardless of his age, provided he has accumulated thirty years 
of pension credit and he has earned at least one quarter of pension credit in the 
three month period ended July 31, 1970 or thereafter. 


Is thore any arrangement for a man to get a pension If his work is divided 
among Teamster Locals? 

Yes. A number of Pension Funds in this area have agreed on a Pro Rata 
Pension. By doing so, they have agreed to credit service performed in the juris- 
dicUon of the other Fund toward a Pro Rata Pension. The Pension Funds which 
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have reciprocal agreements with Local 807 
Icamsters Local Unions; 


are those identified with the following 


27 202 282 295 

701 707 804 806 

and Local Union 1730 of the ILA. 


478 560 617 641 
814 816 824 854 




in ArScbff-A sL^on f "f’he under the local agreements is described 

des?eTole1SormaS,i! ^TsSe* 


amount thereafter so that after fi'i tho n ^ lower benefit 

» no,, payable unless a man is a. leas, 55 ^ars „,d Sf^hJSs'h^SSori* 


How does the Social Security Level Income Option work? 

a, aJe’|.'''SfS 1's‘elWfo' “ Sy^'^ea^' ''“T 

but as the time he retires he decides to elect the ODtion n„i„^f?®'®® ^ 

the Option, his monthly benefit is calculated toC^ $367f?) 

paid to him through the month he Smes 65 Thnrltf;®®- 

amounting to $267.00 a month is paid to him foNife^^ ^ ^ 


Is there a guarantee of benefits? 

abiU^Tpe'ul* h,s“br '“‘“".ufti 

maining balance will be paid to his wife^until the muSL^o? 6n h— 

are made. equivalent of 60 basic payments 

n,aI,''R°d,i'c5 EXT,i«r 2Tor' Wireme„,s for a No,. 
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An important rule to remember is that the Sixty Month Guarantee applies to 
the basic pension amount. M the higher benefit payable under the Option is elected, 
the Sixty Month Guarantee ends when the total equal to 60 times the basic pension 
is paid. Under the Option, this will occur befor*" the expiration of 60 months. 


is there any other benefit in the event of death? 

Yes, but it is limited to pensioners. A Death Benefit of $1,000.00 from the 
Pension Fund and an additional $500.00 from the Welfare Fund shall be paid to 
the surviving widow or to a funeral home for burial expenses of the Pensioner. 
This Death Benefit is in addition to any benefits payable under the Sixty Month 
Guarantee. The Death Benefit is not payable if a Pensioner is eligible for the life 
insurance benefit under the Welfare Fund of the N.Y.C. Trucking Industry — 
Local 807. 

A Pensioner has the option, at his retirement, to insure himself and his depen- 
dents for the Medical-Surgical benefits provided by the Welfare Fund in lieu of the 
of the $1,000.00 Death Benefit payable from the Pension Fund. Coverage will 
be continued up to the first of the month in which the Pensioner or spouse each 
attains age 65, or upon death of Pensioner, whichever occurs first. 


On what basis is a man credited with yean: of service? 

Service is credited on the basis of work in Covered Employment (the employ- 
ment for which the employer is required to contribute to the Pension Fund). There 
are some limited exceptions to .this rule as in cases of military service or disability. 


Exactly how much work in Covered Employment is required to 
establish pension credits? 

Work in Covered Employment is credited on the basis of pension quarters. A 
pension quarter is any one period of three consecutive months beginning on Au- 
gust 1, November 1, February 1, or May 1. 

A pension quarter is credited to a man if he worked in Covered Employment 
for at least 25 days in that quarter. (For the period prior to December 1, 1954, 
this requirement was 36 days.) 


What is meant by Covered Employment? 

Covered Employment is work for an employer who is obligated by a collective 
bargaining agreement to contribute to the Pension Fund. 

For the period before September 1, 1950 it may include work that was covered 
by a collective bargaining agreement with Local 807, and may also include work 
not covered by a Local 807 contract provided it was a job for which Local 807 
bargains and the employer participated in the plan on September 1, 1950. 


If a man Is not working in the industry because of a draft or military service 
in time of war, or because he is disabled, does he lose credit for that period of 
time? 

Not necessarily; the Pension Plan contains provisions which ^ant a man credit 
for periods of military service and for limited periods of disability. 
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byMro*Pent?on*PI«nV*’* industry, can he return at a later date and still be covered 

speaking il a man leaves Covered Employment for a substantial 
standing under the Pension Plan when he returns. 
K Ma''® aH over again as if he were an entirely new employee in 

order to build up credit under the Pension Plan. ^ 

More specifically, if a man does not earn any credit in a period of twelve con- 
.^cutive quarters, then his previous credits under the Pension Plan are cancelled. 

^ if returns to the industry, he must begin again to accumulate credits 

as It he were a new employee. 


If a man is not active in the industry because of disability 
standing in the Pension Plan? 


does he lose his 


necessarily. The Plan contains provisions which safeguard a man’s 
^ ® prolonged absence if it was due to particular hardship cir- 

oUHiStanccs, which are described in the Plan. ^ 


Are a man's pension benefits ever vested? 


1 u- ^ hns accumulated 25 years or more of pension credits reeard- 
u R. fulfilled the age and service requirements for a pension 

benefit he cannot suffer a “break in service” and lose his prior pension credits due 
to an extended period of time in which he does not work in Covered Employment. 


He would be entitled toa pension benefit based upon his 
upon proper application and at the level in effect during the 
last earned credit. 


age and/or service 
quarter in which he 


Will pension benefits be affected in any way by Social Security Benefits? 

froi^SocS S^iurity'” are over and above any benefits received 


When e man receive his first benefit payment? 

n..nTi?^ first monthly benefit payment will be payable to a man for the calendar 
month imniedmtely following determination of his eligibility, approval of his aoDli- 
menTJin T''“s‘fs/nd retirement as defined in the rulel The last benefit pay- 
ment will be payable for the month m which the pensioner dies. 


How does an employee apply for pension benefits? 

An employee should make written application to the Pension Fund at least one 
month in advance of the month in which he plans to retire. He must file his anoli- 
cation on forms furnished by the Fund Office 
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Suppose a man meets all the requirements for a pension but fails to make applica- 
tion until several years after his retirement. Does this man lose his right to 
pension? ” 


.U 1^°' ^ eligible for a pension he shall not suffer 

the loss of a ^nsion benefit to which he might otherwise have been entitled to had 
u 'T'®°®J‘PPj>cation at the time of his retirement. However, the benefit amount 
shall be based on the benefit level in effect at the time that he earned his last quar- 
ter of pension credit. 


This has been no more than a brief and very /ieneral explanation of the 
most important provisions of the Pension Plan. No general explanation .such 
as this can adequately explain all the details of the Plan. Nothing in this 
.Uatement is meant to interpret, extend or change in anv wav the rules or 
regulations expressed in the Plan it.self. 

Accordingly, your rights, if you are covered by this Pension Plan can only 
be determined by consulting the Pension Plan it.self. Further information, if 
necessary, may be secured by inquiring at the Fund Office or the Union Office. 
For your convenience, a complete copy of the Pension Plan is printed in the 
next-.section of this booklet. 
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PENSION FUND OF NEW YORK CITY TRUCKING INDUSTRY 

LOCAL 807 


Rules and Regulations for the Pension Plan 


Board of Trustees of the Pension Fund of the 
807, adopts the following Rules and Regula- 

H amendment to the Rules and 

Regulations adopted December 26, 1951 and as subsequently amended. 


ARTICLE I. DEFINITIONS 

Vori”?- / ■ FaatJ” means the Pension Fund of the New 

D^hrminn^^f established,, Under the Agreement and 

Declaration of Trust dated December 1, 1950 and as subsequenUy amended. 

Trustees” or “Trustees” means the 
Agreement and Declaration of Trust dated 
December 1 1950, as constituted from time to time in accordance with the provi- 
sions of said Agreement and Declaration of Trust as amended. ^ 

Swtion 3. CocAL 807. “Local 807” means Truck Drivers Local Union No 807 
m^nS HdpSs Brotherhood of Teamsters, Chauffeurs, Warehouse-’ 

“Employer” means any Employer obligated by his col- 
lective bargaining agreement with Local 807 to contribute to the PensiL Fund 

S’Teal^J^fcr^^rif^ff shall also mean Local 807, the International Brotherhood 

tne JNew York City Trucking Industry — Local 807 with respect to full-time officers 
nd salaried employees, provided they arc contributing to the Fund for all such 
employees at the rate established for other employers. 

nfnvi!!." . “Employee” means any persons employed by an Em- 

ployer in a bargaining unit for which the Employer is obligated by his agreement 
with Local 807 to contribute to the Pension Fund. The term ‘WloSe” 3,all 
also mean any full-time officer or salaried employee of Local 807 ■ the international 
reamsters, Chauffeurs, Warehousemen and Helpers and the Pen- 
sion Fund of the New York City Trucking Industry - Local 807 provided cln- 

Fund.'°" °f employee ’by the Pension 

o^m ELl£°^‘'hf “P''<^red Employment" means employment 

Employer, as those terms have been defined. “Covered 
Employment shall also be understood to include fulltime service as an nffif'/'r r,r 
cmploj^e of Local 807 or of the International Brotherhood of Teamsters Chauf 
gurs Warehousemen and Helpers, provided that contributiSs arc Sc to the 
Fund with respect to such service e^ual in rate to the rate of con?ributionf con 
tcmporaneously in effect for participating Employers and Employees. 
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Article t cufitiuued 


’Action 7 Member oi' Local 807. “Member of Lcx;al 8()7'’ shall mean a 
member of Local 807 in accordance with the applicable rules of Local 807. 

Section 8. Pensioner. “Pensioner" means a person pensioned under this Plan. 


Section 9. Pension Crects. “Pension Credits” or “807 Pension Credits" shall 
niean the quarters or years which are credited toward a pension under this Plan 
m accordance with the provisions of Sections 1 through 5 of Article III. 


Section 10. The Effective Date of Retirement. Retirement shall be deemed 
effective under this Plan upon the first day of any calendar month by which day the 
Employee has fulfilled all of the requirements for a pension hereunder, inchidinc 
writicn application duly filed and cessation of employment. 

Section 1 1 . Certain Other Terms: The terms “Related Pension Plan," “Re- 
latcd Pension p^its and “Combined Pension Credits” arc defined in Sections 2 
and 3 of Article II-A. 

Section 12. Former Local 282 Employers and Employees. Members of 
Local 282 who were transferred to Local 807 pursuant to the decision of the Gen- 
p?i!, . International Brotherhood of Teamsters on or about 

15, 1953 shall be accorded the same benefits, rights and privileges under 
tnis Plan, and shall be subject to the same rules and regulations, irrespective of 
prior employment by employers under contract with Local 282 as members of 807 
at the time of transfer. ’ 

(a) The terrn Employer” shall be deemed to include an employer who was 

obligated by his collective bargaining agreement with Building Material 
Teamsters Lj^al Union No. 282, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers (herein called “Local 282”) to 
contribute^ to the Local 282 Pension Trust Fund, and whose employees were 
tfansferred to Local 807 pursuant to the decision of the General Executive 
i<^ International Brotherhood of Teamsters on or about February 

15, 1953, and has a collective bargaining agreement with Local 807 to 
contribute to the Pension Fund. 

(b) The term “Employee” shall be deemed to include an employee of an em- 
ployer as defined in Paragraph (a) hereof. 

fnoh'.T Included. The use of a masculine noun or pronoun shall 

include the feminine wherever the context permits. 


ARTICLE II. BENEFITS AND ELIGIBILITY 

Section 1 . Outline. This Pension Plan provides several different types of pen- 
sions, depending on the man’s age and the years of Pension Credit he has accumu- 
lated An outline ot these different types of pensions may be helpful in under- 
standing the provisions xvhich follow. . 

First there is a Normal Pension for a man who has attained age 65 if he has 
accumulated 25 years of Credit, . 


Article II continued 
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Second there is a Reduced Pension for a man who does not have enough 
Pension Credits to qualify for the Normal Pension, but who has attained age 65 
and has accumulated at least 15 years of Credit. This pension is in a reduced 
amount b^ed on the man s Pension Credits in relation to what credits he would 
need for the Normal Pension. 


Third there is an Early Retirement Pension that is provided for a man who 
wants to retire between age 55 and 65. For an Early Retirement Pension the amount 
IS reduced to take account of his earlier age of retirement. For an Early Retire- 
ment Pension, at least 15 years of Pension Credit are rec]uired. 


Fourth there is provision in the form of Pro Rata Pensions for safeguarding 

? Covered Employment (under 

Local 80, contracts) and part of the time in a job which is covered by another 
Pension Fund set up under the contracts of a Teamster Local and recognized for 
.P.“*^PPp® Plan. In a situation of this kind, the Plan will protect the man’s 
eligibility by taking account of his combined years of employment and it will pay the 
man a Pro I^ta Pension based on what part of his combined years of employment 
consisted of Covered Employment under this Pension Plan. 

. I i* I wentv Five Year Pension for a man who has accumulated 

at least 25 years of credit and has attained age 50. 


Sixth there is a Thirty YwAR Pension for a man who accumulated 30 or more 
years of credit regardless of his ago. 


Seventh there is a Social Security Level Income Option for 
tires after age 55 and before age 65. 


a man who rc- 


EiGHtH there is a Sixiy Month Guarantee under which the monthly benefits 
o which an employee would have qualified, had he applied for a pension, are paid 
to his surviving wife or dependent children for sixty months in the event of the 
employee s death on or after October 1 , 1 969. 


The guarantee also provides for continuing benefits to 
dependent children for the remainder of sixty months if a 
receiving sixty months of benefits. 


a surviving spouse or 
pensioner dies before 


Ninth there is a Disability Pension provided for a man who has at least 10 
years of Pension Credit and who became disabled on or after September 1 1964 
but before he has attained age 65. ’ 

f ^ ^^ath Benefit which is paid on the death of a pensioner 

tor burial expenses or to his designated beneficiary. 


This Section is an outline. The sections which follow give the actual qualifica- 
bons for each of these types of pension. Article III defines the basis on which men 
tained *or*canceIled^ Pension Credit and the basis on which these Credits arc main- 
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Article II continued 

Section 2. Normal Pension. An Employee shall be entitled to retire on a Nor- 
mal Pension if: 

(a) he has attained age 65, and 

(b) he has accumulated Pension Credits for at least 25 years, 

(c) provided he did not retire before September 1, 1950, as defined in Section 
16 of this Article. 

Section 3. Amount of Normal Pension. The Normal Pension shall be $300* 
a month. 

Section 4. Reduced Pension. An Employee shall be entitled to retire on a 
Reduced Pension if he is not eligible for a Normal Pension but 

(a) he has attained age 65; and 

(b) he has at least 15 years of Pension Credit; and 

(c) provided he did not retire before September 1, 1950, as defined in Section 
16 of this Article. 

Section 5. Amount of Reduced Pension. The Reduced Pension shall be de- 
termined in accordance with the following schedule by the monthly amount which 
corresponds to the Pension Credits accumulated by the Employee. 

TABLE OF REDUCED BENEFIT AMOUNTS* 


Yeats of 


Years of 


pension 


pension 


credit 

Amount 

credit 

Amount 

15 

$180 

21 

$252 

16 

192 

22 

264 

17 

204 

23 

276 

18 

216 

24 

288 

19 

228 



20 

240 




Section 6. Early Retirement Pension. An Employee shall be entitled to re- 
tire on an Early Retirement Pension if 

(a) he has attained age 55; and 

(b) he has at least 15 years’ Pension Credits; and 

(c) provided he did not retire before September 1, 1950, as defined in Section 
16 of this Article. 

Section 7. Amount of the Early Retirement Pension. The Early Retire- 
ment Pension amount shall be determined as follows: 

(a) The Normal or Reduced Pension amount shall first be determined as if the 
Employee were then 65 years of age; 

♦Adopted July 16, 1970 for pensions effective on and after September 1, 1970 for cmpicvees who 
have at least one quarter of pension credit in the three month period ended July 31, 1970 or 
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Article II continued 

rlTh bv "’f" by o„e.half of one percent 

?indTdr ‘i” ntSTfS. ^ 

5?£| L cjE\n«^e o;;\\"wXFive^^^^^^ 

Pension Credit for at least 25 years ^ accumulated 

S;7e„E''Sbe$225™aEr''''’“ The Twenty-Five 

S"y % X" e^fefivrs“eXet",,“^rA7,r i^ “““ “ 

(a) he has accumulated Pension Credits for at least 30 years; 

(b) provided he earned at least one day of Pension Credit on or after May 1, 

Section 11. Amount of the Thirty Year PFNsinM The. tu- .. vr « . 

shall be $300* a month year pension. The Thirty Year Pension 

Fund for life thereafter. The general purpos^of S'ont^rk 
. retirement pensioner with a more or leL iS^el income Sf hfe takin^r^!.!?. ? 
likely receipt of the primary Social Sernrifu none>nF r* account of his ' 

.wnf,r=r„',“f a^V^f ^ 

October 1, 196*9^of ^°E™ployeT^Ifh^^ met^he'a”^ 

for a Normal, Reduced, Early . Retirement Twenty requirements 

ShJ’ K^othS E 

M rX"' 

_M^Pcnaioncr ahal] die within the 60 month period beginning with the cBeetivc 
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Article 11 continued 

date of his Pension, then the benefit to which he was entitled shall become payable 
to his surviving wife. 

If the surviving wife should die before the end of the 60 month period, or if 
there is no surviving wife at the time of death of the Employee or Pensioner, bene- 
fits for the remainder of the 60 month period shall become payable and divided 
equally among the surviving dependent child or dependent children of the Em- 
ployee or Pensioner, who are dependent children at the time of the death of the 
Employee or Pensioner, or the surviving wife, as the case may be. Benefits payable 
under this provision shall cease on the death of the surviving wife and of the last 
surviving dependent child or at the end of the 60 month period, whichever shall 
first occur. 

The term dependent child used in this provision shall be defined as a child who 
is eligible for survivor benefits under the Social Security Act. 

If payment of the Social Security Level Income has become effective, payments 
under this provision shall only be made until the benefits paid to the Pensioner and 
his surviving wife or surviving dependent child or children equal 60 times the 
monthly benefit amount of the pensioner as calculated under Article 11, Sections 
3, 5, 7, 9 or 11 or Article II-A before adjustment to the Level Income Option. 

Section 14. Death Benefit. In the event of the death of a Pensioner, a Death 
Benefit in an amount not to exceed $1,000 shall be paid by the Trustees to an 
undertaker or to a third party who, in the sole judgment of the Trustees is equitably 
entitled to be reimbursed up to the amount of $1,000 for expenses incurred in 
connection with the burial of the Pensioner. The payment of the aforesaid Death 
Benefit shall be made only upon the presentation to the Trustees of a satisfactory 
bill or other proof of the burial expenses or where burial expenses have been paid, 
upon presentation of proof, satisfactory to the Trustees that payment thereof has 
been made. In no event shall the Trustees be liable to the Pensioner or any bene- 
ficiary or any third party for burial expenses; it being expressly understood that 
the payment of an undertaker or to a third party as aforesaid shall rest solely in 
the discretion of the Trustees and in no event shall the liability or the funds exceed 
$1,000. In the event that no claim is made for burial expenses. Death Benefits 
shall be paid to the designated beneficiaries of the Pensioner in the order of the 
beneficiaries named by the Pensioner on forms prescribed by the Trustees. In the 
event that no beneficiary has been named or if the last named beneficiary has pre- 
deceased the Pensioner, no Death Benefit of any kind or nature whatsoever shall 
be payable to any person claiming by, through or under the Pensioner. In the 
event that the burial expenses are less than $1,000 the difference between the burial 
expenses paid and the sum of $1,000 shall, in the discretion of the Trustees, be 
payable to the Pensioner’s designated beneficiaries in the order named by the Pen- 
sioner on the forms prescribed by the Trustees and if no beneficiary has been nam.ed 
or the last named beneficiary has predeceased the Pensioner, no Death Benefit shall 
be payable to any party, 

The Death Benefit shall be payable in connection with a Pensioner whose death 
occurs on or after September 1, 1964. 

If the Pensioner was receiving a Pro Rata Pension in accordance with Article 
I’l-A of this Pension Plan, the full amount of the Death Benefit shall be paid by the 
tension Fund under which he was last working in Covered Employm.ent before 
his retirement. 
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Ankle II cotilitiiied 

The Death Benefit shall be in addition to any benefits which are naid under 
the provisions of the Sixty Month Guarantee. The Death Benefit shall not be naid 
owever, if at the time of his death the Pensioner was still eligible for Life Insurance 

"" 

fn Beneht OPTION. In lieu of the Death Benefit provided 

in Section 14, an Employee whose effective date of pension is on or after ^Semem- 
er I, 1968 may elect at the time of his retirement to insure himself and hk dp- 
Medical-Surgical benefils provided by the Welfare Fund of the 
cud of ihe ~i 'dsdraucc to Continue until the 

Ws spLt eTch a.tar™“S>' P^sione and 

dalT^uS :Ld"re?eMa°o«y 

gi;ei’wh?= srr„ wt?rarS"Sp^““ r r.™ 

= ?0 'S “SrSlir 'S'-S' i^P atotavySJclied auet; 

after SeotSL I ^ Disabi ity Pension shall be effective on or 

dntP ■*??/.*“ on'y .to disabilities incurred on or after that 

Section 16. Active' Employment After September l I9sn ThSc d • 

"euV„7a"d“alLXSrriK0 

SSii;^5?s«SHS:5iS5= 

1950°or^Z“Rel2e?S‘?”f ^ before September 1 

contributions ’were made to a ReSpeSsiS^plaJTshall'Ut^ 

Pension Cedi., baaed on a«uar«l’i:7w5"Etpl^^^^^^^^ “ " 

one type of pensian ZS t£^ pfa? ff^n simultaneously to more than 

more than one type of pension he shall be enthled^ requirements for 

for Which he is qJalihedTarprS^fi^^ »' P™-" 

Section 18. Retirement Defineij 


Artich II conliiiued 
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complete withdrawal from any employment covered by a collective bar- 
gaining agreement of Local 807 or of any other Local Union affiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
& Helpers or from employment as a salaried employee of the Pension Fund 
of the New York City Trucking Industry — Local 807. 

(b) Retirement under this Plan for employees who are under age 55 on the last 
day of Ae last quarter for which they earn pension credits shall mean com- 
plete withdrawal from any employment with any employer who has a col- 
lective bargaining agreement with Local 807 or with any other Local Union 
affiliated with the International Brothcrtiood of Teamsters, Chauffeurs, 
Warehousemen & Helpers or from employment as a salaried employee of 
the. Pension Fund of the New York City Trucking Industry — Local 807 
and complete withdrawal from the trucking industry. 

(c) If a Pensioner breaks his retirement by taking employment of the type 
described in (a) or (b) above and notifies the Trustees by registered mail 
within fifteen (15) days, he shall not be entitled to benefits for any month 
of such work and for one addtional month. 

(d) If a jPensioner breaks his retirement by taking employment of the type 
described in (a) or (b) above and does not notify the Trustees as required 
by (c) above, his pension shall be suspended and he shall be required to 
appear before the Board of Trustees for a determination of his entitlement. 

Section 19. Re-Employment of An Early Retirement Pensioner. If an 
Employee who has retired on pension returns to emplciyment and subsequently 
retires again, he shall not be entitled to a redetermination of his monthly benefit 
amount. 

Section 20. Retirement Before Pensionable Age. In no event shall any per- 
son be entitled to a pension other than as provided for in Sections 8, 10 and 15 of 
this Article II, if he ceased earning Pension Credit before he attained age 55. 

Section 21. Non-Reduction of Benefits. If an Employee has accumulated 25 
years of pension credit at any age or has once fulfilled the conditions of eligibility 
for a pension except that he postponed his retirement or his application for a pen- 
sion,thcn he shall not thereafter be disqualified from a pension on the ground of a 
break in employment (as defined in Section 5 of Article III) nor suffer a reduction 
in monthly benefit amount through application of the schedule in Section 5 of this 
Article. However, nothing in this section shall be construed to require payments 
with respect to any period prior to actual retirement or application. 

Any Employee whose pension credits have vested under the terms and condi- 
tions of this Plan, and who thereafter is absent from Covered Employment for two 
years or more, and who thereafter returns to Covered Employment shall not be 
entitled to any increased level of benefits adopted, by the Trustees unless he returns 
to Covered Employment and earns at least eight quarters of pension credit. 

Section 22. Veterans. Any veteran who is actually receiving, or who has ap- 
plied for and subsequently receives, or who hereafter applies for and actually 
receives a pension for non-service connected disability under Title 38, U.S, Code, 
Chapter 1 5 shall not be entitled to receive, within any calendar year, benefits under 
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Article II continued 

amouni, Ninety (90%) percent of which when added 
to other income of the veteran will bring his total income for a calendar year: 

(a) to (if he is unmarried and has no child) or $2,700 (if he is married 

38 ^US ''‘^‘eran’s Pension under Title 

Act of 1959 %^^ ^ by ‘he Veteran’s Pension 

or hLf?child^‘' (if he is married 

pLcf« child) where the veteran receives or shall receive the Veteran’s 

b;rVSS^pS™^S'’,'?,^f ^ Chapter ,5 Se’ 

a„.S";or\;“— 

of a veteran for a Disability Pension under Title 38, U.S. Code, Chapter 15. ^ ^ 

is obligated to notify the Trustees in writing if and when there 

imnnn^^n ® Ki" b's status Or mcome which would involve a reduction in the benefit 
amount payable to him under the terms of this section. If a Sran fails 

(J^riSrfover-paJm™’”" “ "8''‘ “ henelits for® he 


ARTiae ll-A. PRO RATA PENSIONS 

KSoL''4nrMa„*S a te' ■"“» ^“<>8- 

tees of the Plan a” a RetaS S ' “ " “ '“ognized by U,e Trns- 

Section 4. Eligibility 

■>- -her thia Plan 1, he 

hia Con.binedVnaloI'SiSMl; W 'pe"„S“cS.^i“'’ 
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Article II-A continued 

(ii) he has credit for at least eight quarters of 807 Pension Credits based 
on actual employment after August 31, 1952, except that no more than 
tv/o such quarters shall be required if he has credit for at least six quar- 
ters based on actual employment under the coverage of a Related 
Fund or Funds after August 31,1 952; 

(iii) he is found entitled to a Pro Rata Pension from the Pension Fund under 
which he is last covered before his retirement. The Pension Fufid 
under which an Employee is “last covered before his retirement” shall 
be deemed to be the following: 

(A) the Pension Fund associated with the local union of which he is 
a member at the time of, or immediately prior to, his retirement, 
or, if he is not then a member of any such local union, then 

(B) the Pension Fund under the coverage of which he was principally 
employed during the period of 36 consecutive calendar months 
immediately preceding his retirement. 

(iv) a pension is not payable to him from a Related Pension Plan indepen- 
dently of its provisions for Pro Rata Pensions (or its equivalent 
provisions, regardless of name). An Employee who is otherwise eligi- 
ble for such a non-Pro-Rata Pension may fulhll this requirement % 
electing not to apply for, or by waiving, such other pension. 

(b) I'he rule with respect to breaks in service as set forth in Section 5 of Article 
• III shall be applied to determine whether prior Combined Pension Credit 
shall be cancelled, but Related Pension Credits shall be considered in deter- 
mining whether a break has occurred. 

(g) If an Employee is eligible for more than one type of pension under this 
Plan, he shall be entitled to elect the type of pension he is to receive. 


Section 5. Benefit Amount 

(a) The amount of the Pro Rata Pension shall be determined as follows: 

(i) There shall first be determined the amount of the pension to which 
the Employee would be entitled under this Plan if his Combined Pen- 
sion Credits had all been 807 Pension Credits. This shall be the 
amount before rounding-up. 

If the Employee retired before September 1 , 1 956, that pension amount 
shall be determined in accordance with the $50 Normal Pension level 
as provided under the Plan prior to its amendment on August 9, 1956, 
notwthstanding the fact that the Employee’s Pro Rata Pension may 
become effective after September 1 , 1956. For purposes of this sub- 
section, an Employee shall be deemed to have retired before Septem- 
ber 1, 1956 if he failed to earn, through actual work, at least four 
quarters of credit after August 3 1 , 1955, including at least one quarter 
after September 1, 1956. 

(ii) A percentage of that amount shall then be taken based on the percent- 
age of the man’s employment since September 1, 1952 for which 
contributions were made to this Pension Fund. More specifically the 
amount determined under subsection (i) above shall be multiplim by 


-iriitle II ,-l titnihiiieJ 
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the foUowing ratio: A divided by the sum of A plus B, where 

A is the number of quarters of 807 Pension Credit earned by the 
I basis of actual Covered Employment since September 

1, 1952 for which an Employer has contributed to this Pension Fund, 
and 

B is the total quarters of Related Pension Credit earned by the Em- 
ployee on the basis of actual employment of the Employee since 
September 1, 1952 for which an employer has contributed to the Re- 
lated Pension Plan or Plans. 

(iii) The resulting benefit amount shall be rounded off to the next hiobnr 
multiple of fifty cents. ^ 

(b) For purposes of this Section, any time prior to the most recent period estab- 
lishing 25 years of Combined Pension Credits shall be disregarded. 

(c) “Actual employment since September 1, 1952 for which an Employer has 
contributed to this or to a Related Pension Fund shall include: 

(i) Periods of employment for which the employer was obligated by his 
collective bargaining agreement so to contribute, even though such 
contributions were not actually paid; 

(ii) Periods of employment after September 1, 1952 but before the em- 

ployer became obligated to contribute to the Pension Fund, provided 
the employment was in a job classification subsequently covered by an 
obligation on the employer so to contribute; but only to the extent that 
the provisions of such Pension Plan grant pension credit for such prior 
periods; ' 

(iii) with respect to an individual company pension plan which is recog- 
M periods of employment (after September 1, 

1952) following establi.shment of that Plan insofar as that job classifi- 
cation IS concerned. 

“Actual employment since September 1, 1952 for which an Employer 
has contributed” to this Pension Fund shall not, however, include any 
employment, the contributions for which have been transferred to 
another pension fund. 


Section 6. Non-Duplication of Credits 

(a) In determining the benefit amount under paragraph (a) (i) of Section 5 
an Employee shall not receive more in Combined Pension Credit for any 
given quarter or year than he would receive in pension credit if all of his 
employment were under the coverage of that plan (whether it be 
this Plan or one of the Related Plans under which he has worked) which 
would grant him the greatest amount of credit for that particular period 
However for purposes of paragraph (a) (ii) of Section 5. “A” shall be 
Employee’s 807 Pension Credits determined indepen- 
dently of his Related Pension Credits and “B" shall be the number of the 
Employees Related Pension Credits determined independently of his 807 
Pension Credits notwithstanding duplicate credits resulting from split em- 
ployment within particular quartcr(s) or year(s). 
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Ariide 1 1 -A continued 


(b) If in a particular Pension Quarter an Employee has not had a suflicienl 
number of days of Covered Employment to be credited with that quarter 
as 807 Pension Cr^it, but he would be so credited if his days of employ- 
ment under the coverage of a Related Pension Plan were also counted as if 
they were days of Covered Employment, he shall be credited with that quar- 
ter as a quarter of Related Pension Credit. 

Section 7. Payment. 

(a) Payment of a Pro Rata Pension shall be subject to all of the conditions 
applicable to the other types of pensions under this Plan, including, without 
limitation, the requirements for retirement as defined herein. 

(b) In order to permit a Pensioner receiving a Pro Rata Pension to receive his 
aggregratc benefits in one monthly pension check, instead of several, the 
Trustees may authorize the trustees or administrator of a Related Plan or 
a bank, trust company, or insurance company to make payment of a Pro 
Rata Pension as agent for the Trustees of this Plan. The Trustees of this 
Plan are authorize to act similarly as agent for the Trustees, corporate 
trustee, or administrator of a Related Plan in making payment of pensions 
for which the Related Plan is obligated to Pensioners under this Plan. 

(c) Payments under this Article shall not be made for any month prior to Sep- 
tember 1957. 

Section 8. Honoring of Pension Credits. The Trustees shall credit quarters 
of Related*l|(ension Credit on the basis on which those quarters of credit have been 
credited undir the Related Plan under which the relevant employment occurred. 

Section 9. Effective Date. This Article shall be effective as of August 1, 
1952. 


ARTICLE III. PENSION CREDITS 

Section 1. Pension Credits Generally. Entitlement to a pension under this 
Plan is determined in part on the accumulation of Pension Credits. Pension Credits 
are granted on the basis of employment covered by the Pension Fund. Credits are 
granted in quarter-year units. A Pension Quarter is defined as any period of three 
consecutive months starting August 1st, November 1st, February 1st or May 1st. 
A year of Pension Credits consists of any four quarters of Pension Credit. 

Pension Credits shall be granted only as set forth in this Article. 

There is one basis for securing Pension Credits for the period before September 
1, 1950 and another basis for accumulating Pension Credits for the period on and 
after September 1, 1950. For the earlier period, membership in Local 807 is im- 
portant; for the latter period it is purely a question of a certain minimum amount 
of work in Covered Employment. 

Section 2. Past Service. 

(a) With respect to the period prior to September 1, 1950, an Employee shall 
be credited with a quarter-year of Pension Credit for each Pension Quarter 
in which he worked for at least 36 days in Covered Employment. For this 


Article III continued 
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purpose, Covered Employment shall include such employment prior to the 
time that contributions to the Pension Fund began, but only for those 
periods of time when the employment was covered by a collective bargain- 
ing agreement with Local 807. 

(b) It is recognized that it would be difficult for many, if not most of the Em- 
ployees to establish their periods of Covered Employment prior to Septem- 
ber 1, 1950. Consequently, anyone who was a member of Local 807 in 
the period September 1, 1950 through February 28, 1954 and who earned 
at least one quarter of Pension Credit by virtue of actual work in Covered 
Employment within that period may, at the sole discretion of the Trustees, 
be given a year of Pension Credit for each year he was a member of Local 
807 prior to September 1, 1950. For this purpose, a Pension Quarter shall 
be credited if the Employee was a member for any part of the quarter. An 
Employee who was a member in any part of 1937 shall be given credit with 
respect to 1937 as if he had been a member from March 1, 1937. 

fc) Periods of employment, even before coverage by. a Local 807 contract, by 
an employer which participated in the Pension Fund on September 1, 1950, 
shall also be credited, provided that it was employment in a category of 
work (such as a driver, helper, etc.) which is covered by Local 807 agree- 
ments. 


Section 3. Future Service. For the period on and after September 1, 1950, an 
Employee shall be credited with service at the rate of one quarter-year credit for 
each Pension Quarter in which he worked for 25 days or more in Covered Em- 
ployment. However, for the period September 1, 1950 to November 30, 1954 this 
requirement shall be 36 or more days in Covered Employment. 


Section 4. Non-Work Periods Credited. An Employee having prior credited 
service who fails to work in Covered Employment in a Pension Quarter for at least 
the number of days specified in Section 3 of this Article shall receive Pension Credit 
for that quarter if such failure was due to absence from work because of 

(a) disability up to the maximum period compensated by the weekly accident 
and sickness benefit plan provided by the Welfare Fund of the New York 
City Trucking Industry — Local 807, or by any other welfare plan recog- 
nized for this purpose by the Trustees; or 

(b) disability arising from Covered Employment for a period not exceeding 
twenty-four months compensated under the Workmen’s Compensation 
Law; or 

(c) military service of the United States in time of war or emergency, or 
pursuant to a national conscription law, provided the Employee makes him- 
self available for Covered Employment within 90 days after release from 
active duty or 90 days after recovery from a disability continuing after his 
release from active duty, but excluding periods of voluntary re-enlistment 
not effected during national emergency or time of war. 


Section 5. Breaks In Service. 
ployee’s Pension Credits, he shall 


If there is a break in the continuity of an Em- 
lose credit for his service prior to the break. 


Arlirli- III aiiili nut'll 
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(a) A break shall be deemed to have occurred (whether before or after Sep- 
tember 1, 1950) if an Employee lacks credit for twelve consecutive Pension 
Quarters. 

(b) However, the following quarters shall not be counted toward the twelve 
consecutive calendar quarters constituting a break in the continuity of an 
Employee’s Pension Credits. 

(i) Those quarters in which the lack of creditable employment was due 
to disability, but not more than a total of 1 2 such quarters. Disability 
shall mean total inability because of injury or disease to engage in 
creditable employment, whether or not the injury or disease is com- 
pensable under the Workmen’s Compensation Law. The Employee 
shall bear the burden of proving such disability to the satisfaction of 
the Board of Trustees. 

(ii) Those Pension Quarters in which Related Pension Credits were earned 
by virtue of actual work in employment covered by a Related Pension 
Plan. 


Section 6. Terminated Employers. If an Employer ceases to comply with 
the definition of Employer as set forth in Article I, Section 4, or if an Employer 
is declared by the Trustees to have ceased participation in the Fund because of 
failure of the Employer to make contributions to the Pension Fund as. required by 
the Employer’s collective bargaining agreement with Local 807, it shall be deemed 
a termination of participation by that Employer and the following shall apply: 

(a) Employment by that Employer for the period following termination shall 
not be credited as Covered Employment; and 

(b) employment by that Employer during the period when the Employer failed 
to make contributions to the Pension Fund as required by his collective 
bargaining agreement with Local 807 shall not be credited as Covered 
Employment, except as the Trustees may permit by rules applicable to all 
like situations; and 

(c) other prior employment by that Employer shall still be credited under this 
Plan (if otherwise creditable) except if a break in employment as defined 
in Article III, Section S is incurred; and 

(d) there shall be no refund of contributions nor reversion of assets to a ter- 
minated employer, directly or indirectly, nor to any Pension Trust, Annuity 
Contract or Pension Plan of a terminated employer. • 


Section 7. Newly Participating Employers. If an employer first becomes 
obligated to contribute to the Pension Fund after November 30, 1955, service with 
such employer prior to the first date of contributions shall be credited on the same 
basis and to the same extent as other creditable employment, but not until the em- 
ployer has been a contributing employer for at least two years. With respect to 
employers other than newly organized employers, acceptance is to be dependent 
upon an actuarial review and approval of the Trustees. 
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ARTiaE IV. BENEFIT PAYMENT 

Section 1. Benefit Entitlement. An eligible Employee who makes applica- 
tion m accordance with these rules shall be entitled, upon retirement, to receive 
the monthly benefit provided for the remainder of his life, subject to all of the 
provisions of this Pension Plan. 

S^tion 2. Advance Application Required. An Employee shall file his appli- 
cation at least one month m advance of his retirement under this Pension Plan and 
no pe^ion shaU be effective earlier than the first of the month foUowing the date 
^ ™^h such application is filed . An employee who fails to apply for his pension 
benefit at the proper time as set forth in this Article but who files belatedly and 
whose late filing is excused by the Trustees in its sole and uncontrolled discreUon 
sh^ under no circumstances te entiUed to retroactive pension benefits for more 
than 2 years regardless of the benefit that he would have received if he had made 
timely application as set forth in this Article. 

Determinations. The amount of pension benefit to 
which an Employee is enutled hereunder shall be determined by the date on which 
^ employed in Covered Employment as defined in this 
Plan, ^ything to the contrary not withstanding an employee shall be entiUed to 

Siiprf/t? quarter of pension credit sub- 

sequent to the effective date of an increase in benefit level. 

Section 3. Application Forms. Applications shall be made in writing in the 
form and manner prescribed by the Board of Trustees. ® 

Required. Each and every Employer, Employee and 
furmsh to the Board of Trustees any information or proof r^uested 
by It and re^onably required to administer this Pension Plan. Failure on rte part 

*0 comply with such request prompUv and in g^ 
faith shall be sufficient grounds for denying of discontinuing benefits to such person. 

f OP Proof. The Trustees shall be the sole judges of the 

fhk Pk°^ required m any case. In the applicaUon and interpretation of 

this Pension Plan, the decisions of the Board of Trustees shall be final Lid binding 
on all parues, mcludmg Employees, Employers, Union, and Pensioners The Trus- 
tees may at at any time, by resolution duly adopted, appoint a committee for the 
hearing and consideraUon of any matters specified by the Trustees and the decision 

>o”tene“ The'S' mmlHy 

benefit shall be payable for the month in which the Pensioner dies, ^ 

J i <^o^mpncement of Benefits. This Plan shaU become effective 
u^edmtely. However, no benefit shaU be payable for any period prior to August 

Section 8 Non-Duplication with Accident and Sickness Benefits The 
amount of weekly accident and sickness benefits payable for any month to a Pen- 
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Article IV coHlinued 


siolier under the Welfare Fund of the NYC Trucking Industry — Local 807 shall 
be deducted from the Pension otherwise payable to the Pensioner for such month. 

Section 9. Incompetence of Pensioner. In the event it is determined that a 
Pensioner is unable to care for his affairs because of illness, accident or incapacity, 
either mental or physical, any payment due may, unless claim shall have been made 
therefor by a legally ap^inted guardian, committee, or other legal representative, 
be paid to the spouse of such other object of natural bounty of the Pensioner as ffie 
Board of Trustees shall determine in its sole discretion. 

Section 10. Non- Assignment of Benefits. To the end of making it impossible 
for Employees or Pensioners covered by this Pension Plan improvidently to imperil 
the provisions made for fheir support and wel^e by directly anticipating, pledging, 
or disposing of their retirement payments hereunder, it is hereby expressly stipulated 
that no Employee or Pensioner hereunder shall have any right to assign, alienate, 
transfer, sell, hypothecate, mortgage, encumber, pledge, commute, or anticipate any 
refunds or retirement benefits hereunder, and that such payments shall not in any 
way be subject to any legal process to levy execution upon or attachment or garnish- 
ment proc^ings against the same for the payment of any claim against any 
Employee or Pensioner nor shall such payments he subject to the jurisdiction of any 
bankruptcy court or insolvency proceraings by operation of law or otherwise and 
any such assignment, etc., shall be void and of no effect whatsoever. 

Section 11. Designation of Beneficiary. An Employee or Pensioner may 
designate a beneficiary to receive any pension benefits accrued but unpaid at the 
death of the Employee or Pensioner. Such a designation of Beneficiary shall 
valid if made in writing on forms provided by the l^ard of Trustees and filed with 
the Board of Trustees. In the event that an Employee cr Pensioner does not so 
desi^te a Beneficiary, the Beneficiary whom the Employee has last nam^ for his 
life insurance {n-ovided by the Welfare Fund of the New York City Tnicking In- 
dustry — ^Local 807 shall be deemed his Beneficiary for all purposes of this Pension 
Plan. If a Beneficiary has not been named by either of the foregoing procedures, 
the above-mentioned payments shall be made to the Employee’s or Pensioner’s 
spouse or other object of natural bounty of the Employee or Pensioner as the Board 
of Trustees shall determine as its sole discretion. 


ARTICLE V. AMENDMENT AND TERMINATION 

Section 1. Right to Amend. Consistent with the provisions of the Agreement 
and Declaration of Trust, dated December 1, 1950, as amended from time to time, 
these Rules and Regulations may be amend^, modified, and varied in any respect 
whatever, including, but not limited to, benefits, eligiinlity requirements, qualifica- 
tions, effective dates and the like, from time to time by the Trustees. Each such 
amendment shall be duly executed in writing by the Trustees and filed by the Trus- 
tees as part of the records and minutes of the Trustees. The Trustees shall have 
full power in their sole discretion to fixe the effective date of any amendment. 

Section 2. Termination. In the event of termination of the Plan, an actuarial 
study will be made to determine an equitable utilization of the trust estate in accord- 
ance with the purposes of the Pension Fund. Any trust utilization will be submit- 
ted to the Bureau of Internal Revenue for its approval. 
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ArticU V continued 


Section 3. Separabilitv. The regulations herein provided, as well as each and 
every article thereto, shall be deemed separable, so that the invaliditv of anv rulino 
or amcio hereof shal] M the validity of titc remaiSg S aid SS ® 

Swtion 4. Non-Reversion. It is expressly understood that in no event shall anv 
of the corpus or assets of the Pension Fund revert to the emrfojers or b^ subto 
to any claims of any kind or nature by the employers. ^ ^ ^ or be subject 


ARTICLE VI. FORMBt MEMBERS OF LOCAL 282 

&Sa.SS»iiS?.?s-r" 

for to the Board of xSeEs within six 

Section 3. Refund on Withdrawal from Industry 

interest thereon to November 30, 1954, at the Ste of 2% " if° ’ ^ 

(i) he makes written application to the Board nt ’Tmi.t..;,. t • 
fund within a period not to sixSs 

calendar months immcdiate'ly 
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Article VI continued 

son last worked in Covered Employment prior to January 1, 1952, he 
performs no work in Covered Employment within the six consecutive 
calendar months imknediately following such date of last employment). 

(b) An Employee who withdraws from this Pension Plan in accordance with 
this Section shall lose all credit for his service prior to his withdrawal. 

(c) However, if the Employee subse;^jent!y returns to Covered Employment and 
has not incurred a break in service, as defined in Section 5 of Article III, 
then he mcy be restored credit for his prior service by refunding to the Pen- 
sion Fund the contributions (together with interest thereon) which he had 
previously withdrawn with interest at the rate of 2% compounded annually, 
to the date when it is refunded to him. 

(d) Should the Board of Trustees, in its sole discretion, hnd, at any time, that 
the number of refunds under this Section is so large as to affect, adversely, 
the Pension Fund or its investment yield, it may m^e payment of each such 
refunds in a series of partial payments over a period of time not exceeding 
24 consecutive months. 

Section 4. Designation or Beneficiary. An employee or pensioner may desig- 
nate a beneficiary to receive the benefits provided under this Article, accrued, but 
unpaid, at the death of the employee or pensioner. Such a designation of benefi- 
ciary shall be valid if made in writing on forms provided by the Board of Trustees 
and filed with the Board of Trustees. In the event that an employee or pensioner 
does riot so designate a benefici^, the beneficiary whom the employee has last 
named for his life insurance provided by the Welfare Fund of the New York City 
Trucking Industry — ^Local 807, shall be deemed his beneficiary for all purposes, of 
this Pension Plan. If a beneficiary has not been named by eilher of the foregoing 
procedures, the above-mentioned payments shall be made to the employee’s or pen- 
sioner’s spouse or other object of natural bounty of the employee or pensioner as 
the Board of Trustees shall determine at its sole discretion. 

Section 5. In no event shall any of the contributions made by former Local 282 
members to the Pension Fund be returned to any employer. 
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TEAMSTER PENSION FUNDS SIGNATORY TO THE 
NATIONAL RECIPROCAL AGREEMENT 

' ■ 677"44‘^‘l9?f Teamsters Union Pension Fund (LU 145. 

3) Warehouse Local #570 Pension Fund (Baltimore, Maryland) 

4) Local Union #469 Pension Trust Fund (Perth Amboy, New Jersey) 

5) Pension, Fund Local #445 (Yonkers, New York) 

6) Road Carriers Local #707 Pension Fund (New York Cit^O 

’’ Kz SI n"“Tm 28 ' 

8) Bakery Drivers Local #550 and Industry Pension Plan 

Mli^fand)"''"'' ^557 Pension Fund (Baltimore, 

10) Bakery Drivers Local #485 Pension Fund (Pittsbut^^h, Pennsylvania) 

’ T7r322!’5^3°9? 592,“822)” 22, 29, 

13) Local 295 Employer Group Pension Trust Fund (N YC ) 

K°ST7S3?4r Pe»io„ Fu». 

13) Tearastm Local Union ,211 Pcnaion Fnnd (Pittsbargh, Pennsylvania) 

16) Cumberland, Maryland, Area Teamsters Pension Fund 

(Hagers- 

18) Teamsters Local 660 Pension Fund (Jersey City, ?: r. Jersey) 

77?%^ ?7«f 229, 312, 401, 
4JU, 764, 765, 771, 773, 776) (Reading, Pennsylvania) 

20) Warehouse Employers Pension Fund (Local Union 544) (Minneapolis, Minn.) 

1) Teamsters Local Union 491 and Industry Pension Fund (Uniontown Pa ) 

fSf?l?)'\Zh”aSoZ';i5eSZ?"n,^ 
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25) Local 364 Sales Drivers and Industry Pension Fund— South Bend, Indiana 

26) Teamsters Allied "ension Fund of Maryland (Local Union 311) Baltimore 
Maryland 

27) Local Union 710 Pension Fund — Chicago, Illinois 

28) Local 852 General Warehousemen’s Union Pension Fund (New York. New 
York) 

29) New York State Teamsters Conference Pension and Retirement Fund (Local 

398, 449. 506, 529, 648,. 649, 687, 

693) Uhca, New York 

30) C'entral States, Southeast and Southwest Areas Pension Plan 

T^msters Pension Trust Fund of Philadelphia and Vicinity (Local Unions 
107, 326, 312, 384, 331, 470, 676, 929, 513, 500, 596, 628, 161) 

32) Teamsters Local 536 Pension Fund (Wethersfield, Ctonn.) 

33) New England Teamsters and Baking Industry Pension Fund (Local Unions 
42, 64, 170, 340, 404, 493, 494, 559, 653, 686) Methuen, Mass. 

34) Bakery Drivers Local 1802 Pension Fund (Long Island City, N.Y.) 

35) Dairy Employees Locd #316 Pension Fund (Syracuse, New York) 

36) Upstate New York Bakery Drivers and Industry Pension Fund (Local Unions 

65, 316, 529, 669, 687, 791 and Engineers I^scals 71-71A) Syracuse, New 
York ^ ’ 


37) United Wire, Metal and Machine Pension Fund (Local Union 810) New 
York City, New York 

38) Teamsters Local 876 Pension Fund (Salisbury, Maryland) 

39) Teamsters Local 277 Pension Fund (New York City, New York) 

40) Bakeiy Drivers and Salesmen Local #194 and Industry Pension Fund (Union 

New Jersey) ' > 


41) Pension Trust Fund, Local Union #27 (New York City, New York) 

42) Teamsters Local Union 210 Pension Fund (New York City, New York) 

43) Local 805 Pension and Refiremcnt Fund (New York City, New York) 
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APPENDIX A 

Section 1 , Purpose. Partial Pensions are provided under this Plan for employees 
who would otherwise lack sufficient service credit to be eli^ble for any pension 
because their years of employment were divided between different pension plans or, 
if eligible, whose pensions would be less than the full amount because of such divi- 
sion of employipent. 

Section 2. Related Plans. By resolution duly adopted, the Trustees recognize 
one or more other pension plans, which have executed a Reciprocal Agreement to 
which this Plan is a party, as a Related Plan. 

Section 3. Related Service Credits. Service credits accumulated and main- 
tained by an employee under a Related Plan shall be recognized under this Plan as 
Related Service Credits, The Trustees shall compute Related Service Credits on 
the basis on which that credit has been earned and credited under the Related Plan 
and certified by the Related Plan to this Plan. 

Section 4. Combined Service Credit. The total of an employee’s service credit 
under this Plan and Related Service Credit together comprise the employee’s Com- 
bined Service Credit. Not more than one year of Combined Service Credit shall 
be counted in any calendar year. 

Section S. Eligibility. An employee shall be eligible for a Partial Pension under 
this Plan if he satisf.es all of the following requirements; 

(a) He would be eligible for any type of pension under this Plan (other than 
a Partial Pension) if his Combined Service Credit were treated as service 
credit under this Plan; and 

(b) In addition to any other requirements necessary to be eligible under (a), 
he has, under this Plan, at least ttvo years of service credit based on actual 
employment after his Effective Date of coverage; and 

(c) He is found to be ( 1 ) eligible for a partial pension from a Related Plan and 
(2) eligible for a partial pension from the Terminal Plan. The Terminal 
Plan shall be deemed to the Plan associated with the local union whici] 
repreiients the employee at the time of, or immediately prior to, his retire- 
ment. If at that time the employee was not represented by any one such 
local union, then the Terminal Plan is the one to which the bulk of con- 
tribu'iions were paid on behalf of the employee in the 36 consecutive calen- 
dar nionths immediately preceding his retirement; and 

(d) A pension is not paj^able to him from a Related Plan independently of its 
provisions for a Partial Pension. However, an employee who is entitled to 
a pension other than a Partial Pension from this Plan or a Related Plan 
may elect to waive the other pension and qualify for the Partial Pension. 

.Section 6. Breaks In Service. In applying the rules of this Plan with respect 
to cancellation of service credit, any period in which an employee has earned Re- 
lated Service Credit shall not be counted in determining whether there has been 
a period of no covered employment sufficient to constitute a break in service. Em- 
ployment not covered by a Related Plan or Terminal Plan for less than five years 
shall not constitute a break in service. 
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Section 7. Election of Pensions. If an employee is eligible for more than one 
type of pension under this Plan, he shall be entitled to elect the type of pension he 
is to receive. 

Section 8. Partial Pension Amount. The amount of the Partial Pension shall 
be determined as follows: 

(a) The amount of pension to which the employee would be entitled under this 
Plan taking into account his Combined Service Credit shall be determined, 
then 

(b) The amount of service credit earned with this Plan since January 1, 1955, 
shall be divided by the total amount of Combined Service Credit earned by 
the employer since January 1, 1955, then 

(c) The fraction so determined in (b) shall be multiplied by the pension amount 
determined in (a) and the result shall be the Partial Pension amount pay- 
able by this Plan. 

Section 9. Payment of Partial Pensions. The payment of a Partial Pension 
shall be subject to all of the conditions contained In this Plan applicable to other 
types of pensions including, but not limited to, retirement as herein defined and 
timely application. Partial Pension payments subject to this Article shall be limited 
to montMy pension payments to a pensioner or to monthly payments or death bene- 
fits to the survivor of a pensioner. 

Section 10. Effective Date. This Article and the payment of partial pensions 
hereunder, shall be effective on October 20, 1970. 
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• /j.iGndr.onts to Ruler, and Rop^ilatlotts 

Adopted February 28,1972; Effective February 28, 1972. 

Article III, Section 1 and Section 2 are or.endcd to read; 

Section 1. PENSION CREDITS GENERALLY. Entitlc-.ent to a penaior. under 
this Plan is dstennined in part on the accumulation oT Pension Credits, 
Pension Credits are granted on the basis of employBeat covered by the 
Pension Fund. Credits are granted in quarter-year units. A Pension 
Quarter is defined as any period of three consecutive contiis starting 
August 1st, November 1st, February 1st or May 1st. A year of Pension 

Credits consists of any four quarters of Pension Credit, 

< 

Pension Credits shall be granted only as set forth in this Article. 

There are two bases for securing Pension Credits for the period 
before September 1, 1950 and another basis for accumulating Pension 
Credits for the period on and after September 1, 1950. For the Latter 
period, it is purely a question of a certain minimum OBorant of work in 
Covered Employment . 

Section 2. PAST CKIWICE. 

(a) It is recognized that it would-be difficult for many, il not most, 
of the Employees to establish their periods of Covered Employment 
prior to January 1, 1937. Consequently, anyone who was a member of 
Local 807 prior to the period commencing January 1, 1937 isay, at the 
sole discretion of the Trustees, be given a year of Pension Credit 
for each year he was a member of Local 0O7 diu:lng this period. For 
this purpose, a Pension Quarter shall be credited if the Employee 
was' a member for any pfift of the quarter. Pension credit shall also 
be granted for any period of time that on employee caa prove that 

he v/orked in covered employment through employer records. 
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With respect to the period January 1, 1937 through August 31| 1950/ 
an Employee shall be credited with a quarter-year of Pension Credit 
for each Pens, ion Quarter in which he worked for at least 36 days in 
Covered Ehiployment. For this purpose. Covered Bnployment shall 
Include such employment prior to the time that contributions to the 
Pension Pdnd began, but only for those periods of time when the 
employment was covered by a collective bargaining agreement with 
Local 807. 

I 

Periods of employment, even beforq coverage by a Local 807 contract, by 
an employer which participated in the Pension Fund on September 1, I950, 
shall also be credited, provided that it was employment in a category of 
work (such as a driver, helper, etc.) which is covered by Local *807 agree 
ments. 
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AGREEMENT AND DECLARATION OF TRUST A- 
end entered into the .1st day of December, 1950, in the C:r. . 
County and State of New York, by and betvreen Truck Diuvrrs 
Local Union No. 807, 1. B. T. C. W . & H., A. F. of L., ptesendy 
having its headquarters at 325 Spring Street, in tire Borough o: 
Manhattan, City and State of New York (hereinafter called the 
’'Union”), The Motor Carrier A.ssociation of New Yo?..k. 
Inc., a membership corporation organized and existing under the 
laws of the State of New York with its principal office at 23 Has: 
26th Street, Borough of Manhattan, City and State of New York 
(hereinafter called the "Carrier Association”), The New Yo?.k 
State Motor Truck Association, Inc., a membership cor- 
poration organized and existing under the law’s of the State of 
New York, with its principal office at 30 Vesey Street, Borough 
of Manhattan, City and State of Nev/ York (hereinafter called rhe 
"Truck Association”), and various employers having collective 
bargaining agreements with the Union and doing business in and 
about the City of New York, who have adopted this Agreement 
and Declaration of Trust, as heteinbelow set forth (hereinafter 
called the "Employers”), and John E. Strong, Thomas L. 
Hickey and David W. Frenchotte ( who, with their successors 
designated in the manner hereinafter provided, are herein called 
the “Union Trustees”), and Jos. M. Adelizzi, Arthur M. Blue- 
STiNE and Clarence E. Galston (who, with their successors 
designated in the manner hereinafter provided, are herein called 
the "Employer Trustees"), the Union Trustees and the Employer 
Trasrees being hereinafter collectively called the "Trustees”. 


WITNESSETH ; 

Whereas, the Union, the said Associations and the Employers 
have heretofore executed collective baiguining agreements w'ith 
the Union; and 
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Whhrita.s, Miid coiitcnvc; harrcining acrt'enunt!--, co- •; 
which aic hereto cotl niiide a pari liertol, p' 0 \.i..u. »... o,it, 

other tilings, for tlie escabii'hnu-nt of ti pension fund aird presr.ril-.e 
ihfc contributions or paymertts ro be niede b)’ the Emp>!oyers and 
by such of the Employers' employees as are represented by the 
Union and covered by said collective bargaining agreements; and 


Whereas, die parties desire to establish said pension fund as 
a trust fund to be known as the Pension Fund of the N \ C Truck- 
ing Industry-Local 807 (hereinafter called the "Pension Fund”), 
to designate Trustees to receive, hold and administer the same and 
to define the powers, duties and responsibilities of the Trustees, 


Now, THEREFORE, in consideration of the mutual covenants 
of the parties, and in order to create and establish said trust fund, 
it is hereby mutually declared, understood and agreed as follows: 


ARTICLE 1. 

Definitions 

Section 1.* The term Employer as used herein shall mean 
each employer who has presently in force or who hereafter executes 
a collective bargaining agreement with the Union providing for 
such Employer's participation in the Pension Fund and who has 
adopted this Agreement and Declaration of Trust (hereinafter 
called the '"Frust Agreement") in the manner herein provided. 
For the purposes of this Agreement, Truck Drivers and Chauffeurs 
Union, Local 807 shall be deemed to be an Employer within this 
definition. 

Section 2* The term Employees as used herein shall mean 
all employees covered by a colleaive bargaining agreement be- 
tween an Employer and the Union providing for such Empiot'er s 
participation in the Pension Fund, and shall be deemed to include 


•As tmended Onnber 1, 1952. 
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any employees who may leave the employ of one Employer ar.J 
enter the employ of another Employer as herein defined. Eor tr.e 
purposes of tills Agreement, Truck Drivers and Chauffeurs Unior,, 
Local 807 shall be deemed to be an Employer within this defini- 
tion. 

SECriON 3. The term Pension Fund as used herein shall 
mean all contributions to the trust fund created hereunder received 
by the Trustees under said collective bargaining agreements arid 
any additional contribfitions thereto that may hereafter be agreed 
upon by the parties under collective bargaining agrements, or any 
modification, amendment, revision or extension thereof, together 
with all income, increments, earnings and/or profits therefrom, 
and all other funds ( as hereindefined) received by the Trustees for 
the uses, purposes and trusts set forth in this Trust Agreement. 

Section 4. The term Pension Trust as used herein shall 
mean the Pension Fund as held hereunder by the Trustees; and said 
term, from time to time, shall be used interchangeably with the 
terms "Pension Fund” and "Trust Fund." 

Section 5. The term Fund or Funds as used herein shall 
mean (1) cash, (2) credits, (3) stocks either common (with or 
without voting power) or preferred (w'ith or without present or 
future voting rights in the event of the happening of a preference 
condition), (4) bonds, (5) notes, (6) other property or securi- 
ties or interests in property (real, personal or mbced) whether or 
not such funds meet the requirements of legal investments for 
trust funds in any state or jurisdiction and (7) any life insurance 
or annuity contract or contracts issued by a life insurance company 
held in or forming a part of the Pension Fund. 

Section 6. The term Trustee.s as used herein shall mean the 
Trustees herein nominated and appointed and any successor Trus- 
tees designated in the manner provided herein. 

Section 7. The term Pension Program as used herein 
shall mean the program, method and procedure for the makmg of 
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regular contributions by Employers and/or Employees to the Pen- 
sion Fund and the payment by the Trustees of benefits from rbe 
Pension Fund consistent with the terms of said collective bargain- 
ing agreements and the provisions of this Agreement and subject 
to such rules and regulations relating to eligibility requirements, 
retirement age, amount and computation of benefits and the gen- 
eral administration and operation of the Pension Fund as the 
Trustees may from time to time promulgate; and the said term 
shall be used interchangeably with the term "Pension Plan". 

Section 8. The term Contributions as used herein shall 
mean the payments required to be made to the Pension Fund by 
the Employer and the Eraploj'ees under the colleaive bargaining 
agreement between the Employer and the Union. 

Section 9. The term Hour of Work Paid For as used 
Herein and as employed in said colleaive bargaining agreements 
shall mean all hours -of work up to eight hours per day actually 
worked by an Employee in a workweek from Monday through 
Sunday (including holidays); and shall, in addition, include up 
to eight hours per day for vacations and holidays not worked by 
an Empl05'ee, but for which the Employer has paid the Employee. 


ARTICLE II. 

Contributions to the Pension Fund 

Section 1 * The contributions of the Employees shall be 
deduaed by the Employer, and held by him until his payment 
over of the same to the Trustees, in the manner direaed by the 
Trustees; and the Employer shall pay over the same, together with 
his own contributions, to the Trustees monthly, or at such other 
regular intervals on ten days’ written notice, as the Trustees shall 
direa; provided, however, that all contributions paid to the Trus- 
tees shall be held by them in escrow, either by depositing the same 


At imended December 26, 19$1. 
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in cash in a bank or by purcl-iasin^j United States Govtrr.n"'C-r.: 
bonds, until they shall have formulated a Pension Plan v.'hich 
shall qualify under Section l65 (a) of the Internal Revenue Code. 

Section 2. The Trustees may compel and enforce the pev- 
ment of the contributions in any manner which they may, in their 
sole and uncontrolled discretion, deem proper; and the Trustees 
may make such additional rules and regulations to facilitate and 
enforce die collection and paj’ment thereof as they may cee.T. 
appropriate. 

Section 3. All contributions required from an Emplcver 
and his Employees in respea to each payroll period shall after their 
due date and until their payment over in full by the Employer 
to die Trustees be deemed to constitute a trust fund in the posses- 
sion of such Employer; and said Employer shall be responsible 
and liable therefor as a fiduciary. 

ARTICLE III. 

Formulation of the Pension Plan, Powers and Duties 
OF THE Trustees, Expenses and Fees 

Section 1. The Trustees shall, among other things: 

(a) Accept and receive all contributions and shall hold, invest, 
reinvest, manage and administer the same as part of the Pension 
Fund for die uses, purposes and trusts herein provided. 

(b) Accurnulate all income, earnings and profits of the Pen- 
sion Fund and receive and administer the same as a part thereof. 

Section 2.* Consistent with the said colleaive bargaining 
agreements and the Labor Management Relations Act of 1947, 
the Trustees, in their sole discretion and without previous approval 
of or subsequent ratification by any party hereto or any Court. 
Tribunal or other body, shall: 


•As amended Decerabet 26 , 1951. 
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(a) Formulate, adopt and administer a Pension Plan for tr.: 
exclusive benefit of the Employees and tlieir dependents or other 
specified beneficiaries in order to (1) provide pensions and/or 
pension benefits for participating Employees upon their retirement, 
and (2) if feasible in the opinion of the Trustees, furnish benefits 
for the dependents or other specified beneficiaries of such partici- 
pating Eroployees who shall die while in the employ of an Em- 
plo 3 'er; provided, however, that the pension plan to be formulated 
by the Trustees tinder this Article shall be such as to qualify under 
Section 163(a) of the Internal Revenue G)de and any otlier 
applicable rules, regulations, requirements and provisions of law, 
so that contributions of Employers to the Pension Fund will be 
deductible by such Employers for tax purposes under said Code. 
The administration of such plan and its terms and provisions, as 
amended from time to time, shall be such that it shall at all times 
be qualified under the Internal Revenue Code, and all other applic- 
able rules, regulations, requirements and provisions of law. 

(b) Promulgate and establish rules and regulations for the 
administration and operation of the Pension Plan and of the 
Pension Fund in order to effectuate the purposes hereof; and in 
pursuance thereto (but without limitation on the powers of the 
Trustees by reason of such enumeration) , formulate and establish 
the provisions to govern eligibility in respect to the participation 
of Employees in the Pension Fund and qualification for the pay- 
ment of tenefits to Employees and/or their dependents or other 
beneficiaries therefrom, the retirement age, the amount and com- 
putauon of benefits, the method of providing pensions, the 
payment of premiums in the event that insurance policies or annu- 
ity contracts ate part of the Pension Plan, the purchase, handling, 
control and disposition of retirement of funds and any and all other 
matters which the Trustees may deem necessary or appropriate to 
effectuate the purposes and intent of the Pension Program. 

(c) Amend the Pension Plan from time to time, pfovided that 
such amendments comply with die purposes hereof. The Pension 
Plan and all amendments thereto adopted by the Trustees shall be 
filed by the Trustees as part of the records and minutes of the 
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Trustees, and a copy thereof shail be sent to the Union, the 
ciations and the Employers. 

(d) Establish and accumulsteas part of the Pension Fund such 
reserve or reserves as the Trustees shall in their opinion deem 
necessary or advisable for the sound and efficient administration 
of the Pension Plan. 

(e) Purchase, acquire, receive, retain, administer, surrencec 
or assign any life insurance or annuity contract and pay the prem- 
iums, and exercise the rights, privileges, options and benefits 
contained in any such contract, in the event that the Trustees 
determine that insurance policies or annuity contracts shall be 
acquired as part of the Pension Program. 

(f) Receive any securities or other property included within 
the term "Funds” hereunder that are tendered to them and that 
they may deem to be acceptable. 

(g) Pay out of the Trust Fund or withhold for satisfaction or 
payment all real and personal property taxes, income taxes (no 
income tax being contemplated to become due hereunder, as it is 
intended to have this Trust qualify at all times under the Internal 
Revenue Gide, Section 165 (a), as a tax exempt employee trust), 
and any other taxes at any time levied or assessed against or in 
respea to the Trust Fund or any part thereof; provided, however, 
that the Trustees may contest the validity of any tax and in deter- 
mining to pay or contest the validity of any such tax, the Trustees 
may obtain the advice of counsel, and for all and any acts done or 
omitted to be done pursuant to the advice of such counsel, the 
Trustees shall be held completely harmless. 

(h) Enter into agreements, contracts and other instruments for 
the deposit of funds with banks, trust companies or other institu- 
tions which accept and hold monies on deposit and authorize such 
depositary to aCu as w-u'stodiaii of the funds, whethci in casii or 
seairities or other property, and authorize such depository to :cr.- 
vert, invest and reinvest the funds, entirely or in part, into seccririei 
of any kind and nature whatsoever; and all withdrawal; c; monies 
from such account or accounts shall be made only bv orders or 
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cliecks signed by the lYustees luitlioi ii'ed in wi’iting by rhe 7'r'.-.5:c-c; 
to sign the same. Except as lieceinafter provided, no order or 
for the withdrawal of funds shall be valid unless signed by two 
Trustees in any combination thereof, one of whom, however, sr.:.ll 
be a Union Trustee (designated in writing by the Union Trustees '■ 
and one of whom shall be an Employer Trustee (designated in 
writing by the Employer Trustees). 

(i) Subject to the provisions hereof, prescribe the manner in 
which the contributions from Employees shall be deducted an: 
held by the Employers and the method and time of payment over 
by the Employers of said contributions and of their own contri’ru- 
tions to the Trustees. 

Section 3. In addition to all other rights, powers and pre- 
rogatives vested in them, the Trustees may: 

(a) Purchase or subscribe for and invest and reinvest in any 
securities or other property, including bonds, preferred or common 
stocks of every kind and nature, compiercial paper, or mortgages 
on property, even though such investments may not be authorized 
for the investment of trust furids under the laws applicable hereto, 
and retain such securities or other property as part of the Trust 
Fund; and in such investments and reinvestments, the Trustees 
shall not be bound as to the charaaei of any investment by any 
statute, rule of court or custom governing the investment of trust 
funds, but shall be fully proteaed in making investments and 
reinvestments in, and exercising any rights, options and privileges 
granted in connection with, bonds, notes, mortgages, commercial 
paper, preferred stocks, common stocks, or other securities, or 
property, real or personal, including but not limited to shares and 
certificates of participation issued by investment companies or 
investment trusts, ordinary life insurance contracts, endowment 
insurance contracts, annuity contracts, retirement annuity con- 
tracts, retirement income contracts, or any other form or forms cf 
contracts issued by insurance companies; and in making any such 
investment or reinvestment, the Trustees shall not be limited by 
the proportion which the investment so to be made, either alone 
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or with any other property of the yanie or similar character men 
held or acquired, may bear to the entire amount of the trust rand. 

(b) Hold from time to rime any or all of the Trust Fund ’:n 
cash, uninvested and non-productive of interest or other income. 

(c) Sell, transfer or dispose of any securities or other properr.' 
at any time held by them for cash or on credit; and convert, or 
exchange any securities or other property at any time held by tken 
for other securities or property wh-'ch the Trustees may deem 
acceptable. Any such sale, transfer, disposition, conversion o: 
exchange may be made publicly or by private arrangement and’no 
person dealing with the Trustees shall be bound to see to the apnd- 
cation of the purchase money or to inquire into the vali*dity, 
expediency or propriety of any such sale or other disposition. 

(d) Consent to the reorganization, consolidation, merger, dis- 
solution, or readjustment of the finances, of any corporation, 
company or association any of the securities of which may at any 
tune be held hereunder and exercise any option or options and 
make any apeement or subscription and pay any expenses, assess- 
ments or subscriptions in conneaion therewith and hold and retain 
any property acquired by means of the exercise of the powers 

expressed in this paragraph to the extent that it is acceptable to 
the Trustees. 

(e) Institute any suit or legal proceeding of any kind or nature 
on behalf of the Pension Fund, and defend any suit or proceeding 
against or in respect to the Pension Fund. 

( f ) Compromise, submit to arbitration, settle or release any suit 
or legal proceeding, claim, debt, damage or undertaking due or 
owii^ from or to the Trust Fund on such terms and conditions as 
the Trustees may deem advisable. In the administration of the 
Tr^ust Fund the Trustees shall not be obligated to take any action 
which would suojeetThem to any expense or liability unless they 
be first indemnified in an amount and in a manner satisfacto-r 
them or be furnished with funds sufficient, in their sole judgr-'—' 
to cover such expenses. 
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(g) Register any securities or other property held in rhe- ?e:.- 
sion Fund -with or •without the addition of words indicating that 
such securities or other property are held in a fiduciary capacity’; 
and hold in bearer from any securities or other property held here- 
under so that title thereto v,'ill pass by delivery, but the boolis and 
records of the Trustees shall show that all such investments are 
part of the Pension Fund. 

(h) Lease or piirchase such premises, materials, supplies and 
equipment, and employ and retain such legal counsel, investment 
counsel, administrative, accounting, actuarial, clerical, custodial 
and other assistants or employees as in their discretion the Trustees 
may deem necessary or appropriate and to pay their reasonable 
expenses and compensation out of the Trust Fund. 

(i) Vote in person or by proxy or otherwise upon securities 
held by the Trustees and to exercise by attorney or in any other 
manner any other rights of whatsoever nature pertaining to securi- 
ties or any other property at any tiirre held by them hereunder. 

(j) Make, execute and deliver as Trustees any and all instru- 
ments in writing necessary or proper for the effective exercise of 
any of the Trustees’ powers as stated herein or otherwise necessary 
to accomplish the purposes of the Pension Fund and this Trust 
Agreement. 

(k) Borrow money from others at any time and from time to 
time, upon such terms and conditions, including the payment of 
interest, as they may deem advisable, and for the sums so borrowed 
or advanced the Trustees may issue their promissory note or any 
other evidence of indebtedness as Trustees and secure the repay- 
ment thereof by the pledge of any securities or other property in 
tlieir possession as Trustees hereunder. 

(l) Apply to a. court of competent jurisdiction for guidance 
with respect to the disposition of the Pension Fund; but nothing 
herein contained shall be deemed or construed as imposing zr.y 
duty' on the Trustees to make such application, or as a limitadon 
of any kind or nature upon the powers, rights and prerogatives of 
the Trustees, 
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(m) Promulgate such requiix-menrs for the participaticr. of 
nev/ Employers in this Trust i-'igreement and in the Pension Pro- 
gram and such other rules and regulations as they may, in their 
discretion, deem proper and necessary for the sound and efficient 
administration of the Trust, provided that such requirements, rules 
and regulations are not inconsistent with this Trust Agreement and 
Pension Program. 

(n) Authorize any one or more of the Trustees to execute any 
notice or other instrument in writing and all persons, partnerships, 
corporations or associations may rel}' thereupon that such notice 
or instrument has been duly authorized and is binding on the 
Pension Trust and the Trustees. 

(o) Designate and authorize an employee of the Pension Fund 
to sign checks upon such separate and specific bank account or 
bank accounts as the Trustees may designate and establish for such 
purpose. 

(p) Do other acts, and take any and all other action, v/he- 
ther or not expressly authorized herein, which the Trustees may 
deem necessary or proper for the protection of the property held 
hereunder. 


Section 4, The expenses incurred in the collection of con- 
tributions and in the administration and operation of the Pension 
Fund, including biit without limitation all expenses which may 
be incurred in connection with the appointment of an Impartial 
Trustee, and other expenses herein referred to, shall be paid from 
the Pension Fund. No Trustee shall receive any compensation 
for the services rendered by him, unless he shall have been author- 
ized by the Trustees to render special executive or administrative 
services in connection with the administradon or operation of the 
Pension Fund and the amount, method and time of payment of 
such special compensation has been agreed to in advance. The 
Trustees may also pay such compensation to the Impartial Trustee 
for the services which may be performed by him as the Trustees 
may determine to be proper. 
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ARTICLE VII. 

Termination of Individual Employers, 

Section 1. ,An Emploj^er shall cease to be an Employer under 
Trust Agreement whenever 

contribution or other payment required to be made 
by sr^^inployer TO or foi||he account of the Pension Fund shall 
hoti,be piid- when due, or<within such time as may be specified by 
the Trustees; or 

(b) Such Employer terminates his business and/or fails or 
neglects to enter into a collective bargaining agreement with the 
Union providing for participation by such Employer in the Pension 
Fund, t 

Section 2. When, as provided in Section 1 of this Article, 
dn Employer ceases to be an Employer hereunder, he shall have 
no further jights or powers under this Trust Agreement, except as 
hereinafter in this Article provided. 

Section .3. An Employer w’ho ceases to be an Employer here- 
under for the reason stated in Section 1 (a,| q| this Article, upon 
# payment to the Trustees of all amounts tlit^ue from him, includ- 
ing such reasonaBl^interest as may be,dexnaM^ by the Trustees 
and any expenses incurred by reason of his dSIlt, may bi^rein- 
stated hereunder bj^e Trustees, and inM% event the Employees 
of such Employer sfiUlL^again 1^ entitled^ the benefits of this 
Trust Agreement, subject to siicH cq^dMhs as may be provided 
thereforain-the Pension Plan. v.. 

Section 4; An Employer who ceases to be an Employer 
hereunder for the reason stated in Section 1(a) of this Article 
shall continue to remain fully liable for all contributions and other 
payments required to be made hereunder. An Employer who 
ceases to be an Employer for the reason stated in Secton l(b'’ of 
this Article shall remain liable for all contributions due up to and 
including the date of termination as aforesaid in accordance with 
such rules and regulations as may be promulgated by the Trustees. 


133a 

General Counsel’s Exhibit 6 


ARTICLE VJII. 

Termination of the Trust 

Section 1. This Trust Agreement and the Pension Plan may 
be terminated by an instrument in writing executed by all the 
Trustees when there is no longer in force an agreement between 
an Employer and the Union requiring any contributions from the 
Employer to the Pension Fund for the purposes hereinabove pro- 
vided, except, however, that this Trust Agreement and the Pension 
Plan may also be sooner terminated by (a) the vote of the Execu- 
tive Board of the Union, and (b) the concurring vote of a majority 
of the Employers present at a regular or special meeting of the 
Employers called for that purpose. 

Section 2. In the event of the termination of the Trust 
Agreement and the Pension Plan, the Trustees shall apply the 
Pension Fund to pay or to provide for the payment of any and all 
obligations of the Pension Fund and distribute and apply any 
remaining surplus in such manner as will, in their opinion, best 
effectuate the purpose of the Pension Fund; provided, however, 
that no part of the corpus or income of said Trust Fund shall be 
used for or diverted to purposes other than the exclusive benefit 
of employees, retired employees, or the families or beneficiaries 
of employees, or retired employees, or the administrative expenses 
of the Trust or the Pension Plan or for other payments in accor- 
dance with the provisions of such plan. 

Section, 3. Upon termination of the Trust Agreement and 
Pension Plan, the Trustees shall forthwith notify the Union and 
each Employer, and the insurance carrier or carriers of any policies 
which may be held as part of the Trust Fund, and also all other 
necessary parties; and the Trustees shall continue as Trustees for 
the purpose of winding up the affairs of the Trust, and may take 
any action with regard to any policy or policies which may be re- 
quired by the insurance carrier or carriers thereof and which the 
Trustees, iri their discretion, may deem appropfiate. 
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ARTICLE IX. 

Miscellaneous 

Section 1. The Trustees and employees of the Pension Fund 
who are empowered and authorized to sign checks as provided in 
this Trust Agreement shall each be bonded by a duly authorized 
surety company in such amounts as may be determined from time 
to time by the Trustees. Each employee employed by the Trustees 
who may be engaged in handling monies of the Pension Fund shall 
also be bonded by a duly authorized surety company in the same 
manner. The cost of the premiums on such bonds shall be paid 
out of the Pension Fund, 

Section 2. Each Employer shall promptly furnish to the 
Trustees on demand any and all records relating to his Employees 
which the Trustees shall require in writing. Each Employer shall 
also render to the Trustees with the payment of each contribution, 
or at such other regular inter\’als as the Trustees may request, such 
written reports relating to his Employees, including all informa- 
tion as to the wages paid to and hours worked by said Employees 
and the contributions due or payable to the Pension Fund, as the 
Trustees may require. 

Section 3. The Trustees, or their authorized representatives, 
may examine the pertinent payroll books and records of each 
Employer whenever such examination may be deemed necessary 
or advicable by the Trustees in connection with the.proper admin- 
istration of the Pension Fund. 

Section 4. No employee, or any person claiming by or 
through such employee by reason of having been named a bene- 
ficiary in a certificate or otherwise, shall have any right, tide c: 
interest in or to the funds or other property of the Pension Fund 
or any part thereof, except as specifically provided by the Trustees. 
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Shction 5. No moneys, property or equity of any narure 
whatsoever in the Trust or Trust Tund or policies or benefits c: 
moneys pa3'able therefrom shall be subject in any manner, by any 
employee or person claiming through such employee, to anticipa- 
tion, alienation, sale, transfer, assignment, pledge, encumbrance, 
garnishment, mortgage, lien, or charge, and any attempt to cause 
the same to be subject thereto shall be null and void. 

Section 6. Nothing contained in this Trust Agreement shall 
be deemed or construed to impose upon the Carrier or Truck 
Association any duty or obligation to collect, receh’e or pay over 
any of the contributions hereunder required to be made and paid 
by the Employers to the Trustees, nor shall either Association be 
deemed a guarantor or surety in respea to any such contributions. 

Section 7. The failure of an Employer to pay the contribu- 
tions required hereunder promptly when Hue shall be a violation 
of the collective bargaining agreement between the said Employer 
and the Union as well as a violation of the Employer’s obligations 
hereunder. Non-payment by an Employer of any contributions 
when due shall not relieve any other Employer from his obligation 
to make payments. In addition to any other remedies to which 
the parties may be entitled, an Employer in default for five work- 
ing days may be required in the discretion of the Trustees to pay 
such reasonable rate of interest as the Trustees may fix on the 
moneys due to the Trustees from tiie date when the payment was 
due to the date when payment is made, together with all expenses 
of collection incurred by the Trustees. 

Section 8. AH suits and proceedings to recover contributions, 
or any other payments due to the Trustees or the Pension Fund or 
to enforce or protect any other right, demand or claim on behalf 
of the Trustees or of the Pension Fund, may be instituted and 
prosecuted on behalf of the Pension Fund in its name as such, cr 
by any tvi'o Trustees, one of whom shall be an Employer Trustee 
and one of whom shall be a Union 1 rustee, who mav be thereunto 
authorized by the Trustees. Suits and proceedings to recover con- 
tributions due from Employers may also be instituted and prose- 
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cutccl by tlie Union; and in the event o£ any recovery there:., rv 
the Union, the amount of such recovery, less die cost and c.vrtnse 
incurred by the Union in connection ts'ith such suit or proceeding, 
shall be promptly turned over to the Pension Fund by the Union. 

Section 9. The Trustees shall have and maintain an oSice 
in the City and County of New York, which shall be deemed the 
situs and office of the Pension Fund. The Trustees may from time 
to time change the location of said office within the Cirr aivd 
County of New York, but no change shall be effeaive until notice 
thereof shall have been given to the Union, the Associations and 
the Employers. 

Section 10. The address of the Union, the Associations and 
of each of the Employers shall be that stated in this Trust Agree- 
ment, or in the collective bargaining agreement executed between 
each respective Employer and the Union. The address of the 
Union, Associations and Employer for purposes hereof may be 
changed by the Union, Associations or, Employer, as the case may 
be, by written notice to the Trustees stating the new' address, and 
such changed address shall be kept on file by the Trustees open to 
the inspeaion of each Trustee, the Union, the Associations and 
Employers, 

Section 11. Notices given to the Trustees, the Union, the 
Associations, or any Employer hereunder shall, unless herein other- 
wise specified, be sufficient if in writing and delivered to, or sent 
by postpaid first class mail or prepaid telegram to, the respective 
addresses thereof at his, their or its address above stated or changed 
as above provided. Except as herein otherwise provided, distribu- 
tion or delivery of any statement or document required hereunder 
to be made to the Trustees, Associations,- Union, or Employers shall 
be sufficient if delivered in person or if sent by postpaid first clas? 
mail to his, their or its respective address above stated or chanced 
as above provided. 
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ARTICLE X. 

'wONSTRUCTJON OF TrUST AgREHMENT 

Section 1. The provisions of tliis Trust Agreement shall be 
liberally construed in order to promote and effectuate the establish- 
ment and operation of the pension program herein contemplated. 
The Trustees shall have power to interpret, apply and construe the 
provisions of this Trust Agreement, and any construction, 'interpre- 
tation and application adopted by the Trustees in good faith shall 

be binding upon the Union, the Associations, the Employers and 
the Employees. 

Section 2. All rules, regulations, provisions and require- 
ments established or promulgated by the Trustees pursuant to the 
terms hereof shall be deemed incorporated in and made a part of 
this Trust Agreement and shall be binding upon the parties hereto 
with the same force and effect as if herein originally contained. 

Section 3. ' In all litigation involving this Trust Agreement 
or the Pension Fund or Pension Program, this Trust Agreement 
and the Pension Fund and Pension Program shall be construed, 
regulated and administered under the laws of the State of New’ 
York. All contributions received by the Trustees hereunder shall 
be deemed to have been received in the State of New York; and 
the Trustees shall be accountable only in the State of New York. 

Section 4. In the event tJiat any provisions of this Trust 
Agreement shall be held illegal or invalid for any reason, said 
1 legality or invalidity shall not affect the remaining provisions of 
this Trust Agreement; and the provision or provisions held illegal 
or invalid shall be fully severable and the Trust Agreement slii 
^ construed and enforced as if said illegal or invalid provisions 
had never been inserted herein. 
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ARTICLE XI. 


Amendments* 

Consistent with tlie provisions of the collective bargaining 
agreements aforesaid, this Trust Agreement may be amended, 
modified, and varied, in any respect whatever, including but not 
limited to benefits, eligibility requirements, qualifications, efte—ivo 
dates and the like, from time to time by the Trustees, provided ti- at 
all such amendments comply with the uses, purposes and trasts 
herein provided and provided further that no amendment snail 
divert any property from the Trust Fund. Each such amendment 
shall be duly executed in writing by the Trustees and filed by the 
Trustees as part of the records and minutes of the Trustees, and a 
copy thereof shall be sent to the Union, the Associations and the 
Employers. The Trustees shall have full power in their sole dis- 
cretion to fix the effective date of any amendment. 


ARTICLE XII. 

Execution of Trust Agreement 

Section 1. This Trust Agreement may be executed in one 
or more counterparts. The signature of a party on any counter- 
part shall be sufficient evidence of his execution hereof. 

Section 2. An Employer may become a party' to this Trust 
Agreement by executing a counterpart hereof, or by authorizing 
either the Carrier Association or the Truck Association in writing, 
to advise the Trustees in writing of the adoption of this Trust' 
Agreement by said Employer, or by executing any other written 
instrununt v.’herein he agretrs to participate in the Pension Fund 
pursuant to the terms of this Trust Agreement. 




•As amended December 26 , 1951. 
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In Witness Whereof, the undersigned do hereunto set rhe:r 
hands and seals as of the date first labove written. 

Truck Drivers Local Union No. 807, 1. B. T. 
C. W. & H., A. F. OF L. 

By , John E. Strong (L. S.) 

President 

Thomas L. Hickey (L; S.) 

Secretary-Treasurer 

The Motor Carrier Association of New 
York, Inc. 


By Jos. M. Adelizzi (L. S.) 
Managing Director 

The New York State Motor Truck Asso- 
ciation, Inc. 

By Frank B. Kurtz (L. S.) 

Managing Director 

Union Trustees 
John E. Strong (L. S.) 
Thomas L. Hickey (L. S.) 
David W. Frechette (L. S.) 

Employer Trustees 
Jos. M. Adelizzi (L. S.,. 
Clarence E. Galston (L S.) 
By Arthur M, Bluestine (L. S.) 
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Consented and agreed to: 

Employers Wage Scale Committee 


By Jos. M, Adelizzi (L. S.) 
Chairman 


AGREEMENT AND DECLARATION OF TRUST 


I pension FUND OFTHE NYC TRUCKING INDUSTRY - 

LOCAL 807 


July 25, 1966 


The Pension Fund is a direct result of harmonious labor relations 
and a recognition of the responsibility which management has to 
labor and which labor has to manegement. 

Management's responsibility is to provide job opportunities, security 
and good working conditions. The responsibility of labor is to give 
a good day's Work and uninterrupted productivity. Certainly, the 
man on the job recognizes that for all practical everyday purposes, 
the future of the industry depends largely on him. 


PENSION FUND QF THE NYC TRUCKING INDUSTRY 
LOCAL 807 


BOARD OF TRUSTEES 


Union Truttem 

JOSEPH F. MANGAN 
WALTER O'LEARY 
HARRY J. THOMPSON 


Employer Tnntooi 

JOS. M. ADELIZZI 
GEORGE V. CONBOY 
JAMES F.' WHELAN 


Impartial Chairman 

HUGH E. SHERIDAN 


Fund Administrator 

PETER J. FASANELLA 

Legal Counsel 

COHN & GLICKSTEIN ZELBY & BURSTEIN 


Certified Public Accountants 

SINGERMAN & CAPUSTIN COMPANY 


Consultants 

MARTIN E. SEGAL & COMPANY 


AGREEMENT AND DECLARATION OP TRUST made and 
entered into the 1st day of December, 1950, and as amended as of 
July 25, 1966, in the City, County and State of New York, by and 
between Teuck Dbivebs Local Union No, 807, I. B. T. C. W. & H., 
presently having its headquarters at 32-43 49th Street, Long Island 
City, N, Y. 11103 (hereinafter called the “Union”), and various 
employers in the trucking industry doing business in and about the City 
of New York, who have adopted this Agreement and Declaration of 
Trust, as hereinbelow set forth (hereinafter called the “Employers”), 
and Joseph P , Mangan, Walter O’Leary and Harry J. Thompson 
(who, with their successors designated in the manner hereinafter pro- 
vided, are herein called the “Union Trustees”), and Jos. M. AdElizzi, 
George V. Conboy and James P. Whelan (who, with their successors 
designated in the manner hereinafter provided, are herein called the 
“Employer Trustees”), hereinafter collectively called the “Trustees”, 

W ITNBBSETH : 

Whereas, the Union and the said Employers have heretofore 
executed or hereafter will execute collective bargaining agreements 
or supplements thereto providing, among other things, for the estab- 
lishment and continuation of a pension fund at the expense of said 
Employers for their employees who are represented for purposes of 
collective bargaining by the Union ; and 

Whereas, the parties desire to establish said pension fund as a 
trust fund to be known as the Pension Pund of the N Y C Trucking 
Industry-Local 807 (hereinafter called the “Pension Pund”), to desig- 
nate Trustees to receive, hold and administer the same and to define 
the powers, duties and responsibilities of the Trustees, 

Now, therefore, in consideration of the premises, and in order 
to create and establish said trust fund, it is hereby mutually declared, 
understood and agreed as follows; 

ARTICLE I. 

Definitions 

Section 1. Employer. The term “Employer” as used herein 
shall mean each employer who has presently in force or who hereafter 
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executes a collective bargaining agreement with the Union providing 
for such Elmployer’s participation in the Pension Fund and who has 
adopted this Agreement and Declaration of Trust (hereinafter called 
the “Trust Agreement'') in the manner herein provided. For the 
purposes of this Agreement, the Union shall be deemed to be an Em- 
ployer within this definition, provided, however, that the Union shall 
not be deemed to be an Employer for the purpose of the removal or the 
appointment of Employer Trustees. 

Section 2. Employees. The term “Emk/itbbs" as. used herein 
shall mean all employees covered by a collective bargaining agreement 
between an Employer and the Union providing for such Employer's 
participation in the Pension Fund, and shall be deemed to include 
any employees who may leave the employ of one Employer and enter 
the employ of another Employer as herein defined. For the purposes 
of this Agreement, the Union shall be deemed to be an Employer within 
this definition, and employees of the Union, on whose behalf the Union 
agrees to contribute to the Fund, shall be deemed to be employees 
within this defini.tion, provided, however, that the Union shall not be 
deemed to be an Employer for the purpose of the removal or the ap- 
pointment of Employer Trustees. 

Section 3. Pension Fund. The term “Pension Fund" as used 
herein shall mean all contributions to the trust fund created hereunder 
received by the Trustees under said collective bargaining agreements 
and any additional contributions thereto that may hereafter be agreed 
upon by the parties under collective bargaining agreements, or any 
modifications, ameudmsnis, revisions or extensions thereof, together 
with all income, increments, earnings and/or profits therefrom, and 
all other funds (as herein defined) received by the Trustees for the 
uses, purposes and trusts set forth in this Trust Agreement. 

Section 4. Pension Trust. The term “Pension Teust" as used 
hf rein shall mean the Pension Fund as held hereunder by the Trustees ; 
and said term, from time to time, shall be used interchangeably with 
the terms “Pension Fund" and “Trust Fund". 
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Section 5, Fund or Funds. The term “Fund” or “Funds” as 
used herein shall mean (1) cash, (2) credits, (3) stocks either common 
(with or without voting power) or preferred (with or without present 
or future voting rights in the event of the happening of a preference 
condition), (4) bonds, (5) notes, (6) other property or securities or 
interests in property (real, personal or mixed) whether or not such 
funds meet the requirements of legal investments for trust funds in 
any state or jurisdiction and (7) any life insurance or annuity contract 
or contracts issued by a life insurance company held in or forming a 
part of the Pension Fund. 

Section 6. Trustees. The term “Trustees” as used herein shall 
mean the Trustees herein named, together with their successors desig- 
nated in the manner provided herein. 

Section 7. Pension Program. The term “Pension Pbogbam” as 
used herein shall mean the program, method and procedure for the 
making of regular contributions by Employers to the Pension Fund 
and the payment by the Trustees of benefits from the Pension Fund 
consistent with the terms of said collective bargaining agreements 
and the provisions of this Trust Agfreement and subject to such rules 
and regulations relating to eligibility requirements, retirement age, 
amount and computation of benefits and the general administration 
and operation of the Pension Fund as the Trustees may from time to 
time promulgate, and the said term shall be used interchangeably with 
the term “Pension Plan”. 

Section 8. Contributions. The term “Contributions” as used 
herein shall mean the payments required to be made to the Pension 
Fund by the Employer under the collective bargaining agreement 
between the Employer and the Union. 

Section 9. Hour of Work Paid For. The term “Hour of Work 
Paid Fob” as used herein and as employed in said collective bargain- 
ing agreements shall mean all hours of work up to eight hours per day 
actually worked by an Employee in a workweek from Monday through 
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Sunday (including holidays) ; and shall, in addition, include up to 
eight hours per day for vacations and holidays not worked by an 
Employee, but for which the Employer has paid the Employee. 

ARTICLE n. 

CONTBIBUTIONS TO THE PeNSIOJ? FuND 

Section 1. In order to carry out and effectuate the purposes 
hereof, each Employer shall pay monthly to the Pension Fund on or 
before the 10th day of each month, or at such other regfular intervals 
as the Trustees may determine, commencing with the month immediately 
succeeding the date of this Agreement and Declaration of Trust as 
hereinabove set forth, or such other date as may be provided by agree- 
ment between such Employer and the Union, and continuing until the 
expiration date of such Employer’s collective bargaining agreement 
with the Union, the pension contributions set forth in the collective 
bargaining agreement, so as to provide the benefits prescribed by the 
Trustees of the Pension Fund, the amount necessary for reserves and 
for the administration of the Pension Fund. The benefits, the amount 
necessary for reserves and for the administration of the Pension Fund 
shall be fixed and determined by the Trustees in their sole and exclusive 
discretion. 

Section 2. The Trustees may compel and enforce the payment of 
the Employer’s contributions in any manner which they may, in their 
sole and uncontrolled discretion, deem proper; and the Trustees may 
make such additional rules and regulations to facilitate and enforce 
the collection and payment thereof as they may deem appropriate. 

Section 3. . All contributions required from an Employer in re- 
spect to each payroll period shall after their due date and until their 
payment over in full by the Employer to the Trustees be deemed to 
constitute a trust fund in the possession of such Employer ; and said 
Employer shall be responsible and liable therefor as a fiduciary. 


ABTICLE III. 


FobmuiiAtion of the Pension Plan, Powers and Duties 
OF THE Trustees, Expenses and Pees 

Section 1. The Trustees shall, among other things : 

(a) Accept and receive all contributions and shall hold, invest, 
reinvest, manage and administer the same as part of the Pension Fund 
for the uses, purposes and trusts herein provided. 

(b) Accumulate all income, earnings and profits of the Pension 
Fund and receive and administer the same as a part thereof. 

Section 2. Consistent with the said collective bargaining agree- 
ments and the Labor Management Relations Act of 1947, the Trustees, 
in their sole discretion and without previous approval of or subsequent 
ratification hy any party hereto or any Court, Tribunal or other body, 
shall: 

(a) Formulate, adopt and administer a Pension Plan for the ex- 
clusive benefit of the Employees and their dependents or other specified 
beneficiaries in order to (1) provide pensions and/or pension benefits 
for participating Employees upon their retirement, and (2) if feasible 
in the opinion of the Trustees, furnish benefits for the dependents or 
other specified beneficiaries of such participating Employees who shall 
die while in the employ of an Employer:, provided, however, that the 
pension plan to be formulated by the Trustees under this Article shall 
be such as to qualify under Section 165(a) of the Internal Revenue 
Code and any other applicable rules, regulations, requirements and 
provisions of law, so that contributions of Employers to the Pension 
Fund will be deductible by such Employers for tax purposes under said 
Code, it being the express intention of the parties that approval of such 
plan by the United States Treasury Department shall be obtained before 
it becomes effective. The administration of such plan and its terms 
and provisions, as amended from time to time, shall be such that it shall 
at all times be qualified under the Internal Revenue Code, and all other 
applicable rules, regulations, requirements and provisions of law. 
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(b) Promulgate and establish rules and regulations for the admin- 
istration and operation of the Pension Plan and of the Pension Fund 
in order to effectuate the purposes hereof ; and in pursuance thereto 
(but without limitation on the powers of the Trustees by reason of 
such enumeration), formulate and establish the provisions to govern 
eligibility in respect to the participation of Employees in the Pension 
Fund and qualification for the payment of benefits to Employees and/or 
their dependents oi' other beneficiaries therefrom, the retirement age, 
the amount and computation of benefits, the method of providing pen- 
sions, the payment of premiums in the event that insurance policies or 
annuity contracts are part of the Pension Plan, the purchase, handling, 
control and disposition of retirement income contracts, policies and 
annuities, the investment of funds and any and all other matters which 
the Trustees may deem necessary or appropriate to effectuate the 
purposes and intent of the Pension Program. 

(c) Amend the Pension Plan from time to time, provided that such 
amendments comply with the purposes hereof. The Pension Plan and 
all amendments thereto adopted by the Trustees shall be filed by the 
Trustees as part of the records and minutes of the Trustees, and a 

thereof shall be sent to the Union and the Employers. 

(d) Establish and accumulate as part of the Pension Fund such 
reserve or reserves as the Trustees shall in their opinion deem necessary 
or advisable for the sound and efiicient administration of the Pension 
Plan. 

(e) Purchase, acquire, receive, retain, administer, surrender or 
assign any life insurance or annuity contract and pay the premiums, 
and exercise the rights, privileges, options and benefits contained in any 
such contract, in the event that the Trustees determine that insurance 
policies or annuity contracts shall be acquired as part of the Pension 
Program. 

(f) Beceive any securities or other property included within the 
term “Funds” hereunder that are tendered to them and that they may 
deem to be acceptable. 

(g) Pay out of the Trust Fund or withhold for satisfaction or 
payment all real and personal property taxes, income taxes (no income 
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tax being contemplated to become due hereunder^ as it is intended to 
have this Trust qualify at all times under the Internal Revenue Code, 
Section 165(a), as a tax exempt employee trust), and any other taxes 
at any time levied or assessed against or in respect to the Trust Fund 
or any part thereof ; provided, however, that the Trustees may contest 
the validity of any tax and in determining to pay or contest the validity 
of any such tax, the Trustees may obtain the advice of counsel, and for 
all and any acts done or omitted to be done pursuant to the advice of 
such counsel, the Trustees shall be held completely harmless. 

(h) Enter into agreements, contracts and other instruments for 
the deposit of funds with banks, trust companies or other institutions 
which accept and hold monies on deposit and authorize such depositary 
to act as custodian of the funds, whether in cash or securities or other 
property, and authorize such depositary to convert, invest and reinvest 
the funds, entirely or in part, into securities of any kind and nature 
whatsoever; and all withdrawals of monies from such account or ac- 
counts shall be made only by orders or checks signed by the Trustees 
authorized in writing by the Trustees to sign the same. Except as 
hereinafter provided, no order or check for the withdrawal of funds 
shall be valid unless signed by two Trustees in any combination thereof, 
one of whom, however, shall be a Union Trustee (designated in writing 
by the Union Trustees) and one of whom shall be an Employer Trustee 
(designated in writing by the Employer Trustees). 

(i) Subject to the provisions hereof, prescribe the method and 
time of payment over by the Employers of their contributions to the 
Trustees. 

Section 3, In addition to all other rights, powers and prerogatives 
vested in them, the Trustees may: 

(a) Purchase or subscribe for and invest and reinvest in any 
securities or other property, including bonds, preferred or common 
stocks of every kind and nature, commercial paper, or mortgages on 
property, even though such investments may not be authorized for the 
investment of trust funds under the laws applicable hereto, including 
interests in any trust fund that has been or shall be created and main- 
tained by any depository appointed under Article III, Section 2, Sub- 
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paragraph (h) above as trustee for the collective investment of funds 
of trusts for employee benefit plans qualified under Section 401(a) of 
the Internal Revenue Code of 1954 (or corresponding provision of any 
subsequent Federal revenue law at the time in effect), and any invest- 
ment in any such trust fund, after having been made, shall be subject 
to and governed by the declaration of trust or the instrument creating 
such trust fund, together with any amendments, modifications or sup- 
plements thereof, and to such extent, and only to such extent and for 
no other purpose, said declaration of trust or the instrument creating 
such trust fund together with any amendments, modifications or sup- 
plements thereof are hereby incorporated herein; and retain such 
securities or other property as part of the Trust Fund; and in such 
investments and reinvestments, the Trustees shall not be bound as to 
the character of any investment by any statute, rule of court or custom 
governing the investment of trust funds, but shall be fully protected in 
making investments and reinvestments in, and exercising any rights, 
options and privileges granted in connection with, bonds, notes, mort- 
gages, commercial paper, preferred stocks, common stocks, or other 
securities, or property, real or personal, including but not limited to 
shares and certificates of participation issued by investment companies 
or investment trusts, ordinary life insurance contracts, endowment 
insurance contracts, annuity contracts, retirement annuity contracts, 
retirement income contracts, or any other form or forms of contracts 
issued by insurance companies; and in making any such investment or 
reinvestment, the Trust^-es shall not be limited by the proportion which 
the investment so to be made, either alone or with any other property 
of the same or similar character then held or acquired, may bear to 
the entire amount of the trust fund. 

(b) Hold them time to time any or all of the Trust Fund in cash, 

uninvested and non-productive of interest or other income. ' 

(c) Sell, transfer or dispose of any securities or other property 
at any time held by them for cash or on credit; and convert, or exchange 
any securities or other property at any time held by them for other 
securities or property which the Trustees may deem acceptable. Any 
such sale, transfer, disposition, conversion or exchange may be made 
publicly or by private arrangement and no person dealing with the 


9 


Trustees shall be bound to see to the application of the purchase money 
or to inquire into the validity, expediency or propriety of any such 
sale or other disposition. 

(d) Consent to the reorganization, consolidation, merger, dissolu- 
tion, or readjustment of the finances, of any corporation, company or 
association any of the securities of which may at any tupe be held 
hereunder and exercise any option or options and make any agreement 
or subscription and pay any expenses, assessments or subscriptions in 
connection therewith and hold and retain any property acquired by 
means of the exercise of the powers expressed in this paragraph to the 
extent that it is acceptable to the Trustees. 

(e) Institute any suit or legal proceeding of any kind or nature on 
behalf of the Pension Fund, and defend any suit or proceeding against 
or in respect to the Pension Fund. 

(f) Compromise, submit to arbitration, settle or release any suit 
or legal proceeding, claim, debt, damage or undertaking due or owing 
from or to the Trust Fund on such terms and conditions as the Trustees 
may deem advisable. In the administration of the Trust Fund, the 
Trustees shall not be obligated to take any action which would subject 
them to any expense or liability unless they be first indemnified in an 
amoimt and in a manner satisfactory to them or be furnished with funds 
sufficient, in their sole judgment, to cover such expenses. 

(g) Begister any securities or other property held in the Pension 
Fund with or without the addition of words indicating that such securi- 
ties or other property are held in a fiduciary capacity; and hold in 
bearer form any securities or otherv property held hereunder so that 
title thereto will pass by delivery, but the books and records of the 
Trustees shall show that all such investments are part of the Pension 
Fund. 

(h) Lease or purchase such premises, materials, supplies and 
equipment, and employ and retain such legal counsel, investment 
comisel, administrative, accounting, actuarial, clerical, custodial and 
other assistants or employees as in their discretion the Trustees may 
deem necessary or appropriate and to pay their reasonable expenses 
and compensation out of the Trust Fund. 
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(i) Vote in person or by proxy or otherwise upon securities held 
by the Trustees and to exercise by attorney or in any other manner 
any other rights of whatsoever nature pertaining to securities or any 
other property at any time held by them hereunder. 

(j.) Make, execute and deliver as Trustees any and all instruments 
in writing necessary or proper for the effective exercise of any of the 
Trustees' powers as stated herein or otherwise necessary to accomplish 
the purposes of the Pension Fund and this Trust Agreement. 

(k) Borrow money from others at any time and from time to time, 
upon such terms and conditions, including the payment of interest, as 
they may deem advisable, and for the sums so borrowed or advanced 
the Trustees may issue their promissory note or any other evidence of 
indebtedness as Trustees and secure the repayment thereof by the 
pledge of any securities or other property in their possession as Trus- 
tees hereunder. 

(l) Apply to a court of competent jurisdiction for guidance with 
respect to the disposition of the Pension Fund; but nothing herein con- 
tained shall be deemed or construed as imposing any duty on the 
Trustees to make such application, or as a limitation of any kind or 
nature upon the powers, rights and prerogatives of the Trustees. 

(m) Promulgate such requirements for the participation of new 
Employers in this Trust Agreement and in the Pension Plan and such 
other rules and regulations as they may, in their discretion, deem 
proper and necessary for the sound and efficient administration of the 
Trust, provided that such requirements, rules and regulations are not 
inconsistent with this Trust Agreement and Pension Plan. 

(n) Authorize any one or more of the Trustees to execute any 
notice or other instrument in writing and all persons, partnerships, 
corporations or associations may rely thereupon that such notice or 
instrument has been duly authorized and is binding on the Pension 
Fund and the Trustees. 

(o) Designate and authorize an employee of the Pension Fund 
to sign checks upon such separate and specific bank account or bank 
accounts as the Trustees may designate and establish for such purpose. 
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(p) Make application to the Federal Housing Administration for 
approval as a mortgagee under the provisions of the National Housing 
Act; to submit applications to the Federal Housing Administration 
for insurance of mortgages ; and, to enter into any agreements, execute 
any documents or papers, and furnish any information required or 
deemed necessary or proper by the Federal Housing Administration 
in effecting such applications and such insurance; and that the Federal 
Housing Administration is, authorized to rely upon the foregoing 
resolution and to deal with such Trustees as the authorized agents of 
the Pension Fund until receipt of written notice from the Trustees of 
the Pension Fund to the contrary. 

(^) Ho all other acts, and take any and all other action, whether 
or not expressly authorized herein, which the Trustees may deem neces- 
sary or proper for the protection of the property held hereunder. 

Section 4. The expenses incurred in the collection of contribu- 
tions and m the administration and operation of the Pension Fund, 
including but without limitation all expenses which may be incurred in 
connection with the appointment of an Impartial Trustee, and other 
expenses herein referred to, shall be paid from the Pension Fund. 
No Trustee shall receive any compensation for the services rendered 
by him, unless he shall have been authorized by the Trustees to' render 
special executive or administrative services in connection with the 
administration or operation of the Pension Fund and the amount 
method and time of payment of such special compensation has been 
agreed to in ^vance. The Trustees may also pay such compensation 
to the Impartial Trustee for the services which may be performed by 
him as the Trustee may determine to be proper. 

AETICLB IV. 

Accounts and Bbcoeds 

Section 1. All income, profits, recoveries, contributions, for- 
feitures and any and all monies, securities and properties of any kind 
at any time received or held by the Trustees hereunder shall be held 
for the uses and purposes hereof as a commingled trust fund. Separate 
accounts or records may be maintained for operational and accounting 
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purposes but no such account or record shall be considered as segregat- 
ing any funds or property from any other funds or property contained 
in the commingled fund. 

Section 2. The Trustees shall keep true and accurate books of 
account and records of all their transactions, which shall be open to 
the inspection of each of the Trustees at all times and whidi shnll be 
audited annually or oftener as determined by the Trustees, by a certi- 
fied public accountant selected by the Trustees. Such audits shall be 
available at all times for inspection by the Union, the Employers and 
Employees at the principal office of Pension Fund. 

Section 3. The Pension Fund shall be valued by the Trustees 
annually at the market values as of the close of business at the end 
of the last business day preceding the anniversary date of the Pension 
Plan, but the value of any life insurance or annuity contracts shall 
not be included in such valuation; and in making such valuation, the 
Trustees may engage the help, and pay the expenses of, such persons 
as they may select. 

Section 4. The Trustees may, in their discretion, at any time 
or from time to time, but shall not less frequently than once each year 
beginning with the period ending the 31st day of December, 1966, 
render written accounts of their transactions and of the administra- 
tion of the Pension Fund, file the same with the Employers and the 
Union, and post and/or maintain a copy at the office of the Pension 
Fund simultaneously with the mailing of copies of the same as herein- 
above provided. Each Employer, the Union and Employee involved 
shall be deemed to have approved any such account unless he or it 
shall file with the Trustees written objections thereto within sixty (60) 
days thereafter and shall institute a suit or action in connection 
therewith not later than ninety (90) days after the objections have 
been ruled upon by the Trustees and notification of such ruling has 
been given in writing by the Trustees to the objectant. In the absence 
of such objection and suit, the Trustees shall be released, relieved and 
discharged with respect to all matters and things set forth in such 
account as though the same had been settled by the decree of a court 
of competent jurisdiction. 
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ARTICLE V. 

Indemnification of Tbustees 

Section 1. Neither the Trustees nor sny individusl 'or successor 
Trustee shall he personally answerable or personally liable for any 
liabilities or debts of the Pension Fund contracted by them as such 
Trustees, or for the non-fulflllment of contracts, but the same shall 
be paid out of the Trust Fund and the Trust Fund is hereby charged 
with a first lien in favor of such Trustees for his or their security 
and indemnification for any amounts paid out by such Trustee for 
any such liability and for his and their security and indemnification 
against any liability of any kind which the Trustees or any of them 
may incur hereunder; provided, however, that nothing herein shall 
exempt any Trustee from liability arising out of his own wilful 
misconduct, bad faith or gross negligence, or entitle such Trustee to 
indemnification for any amounts paid or incurred as a result thereof. 

Section 2. The Trustees and each individual Trustee shall not 
be liable for any error of judgment or for any loss arising out of any 
act or omission in the execution of the Trust so long as they act in 
good faith and without gross negligence; nor shall any Trustee, in 
the absence of his own wilful misconduct, bad faith or g;ross negligence, 
be personally liable for the acts or omissions (whether performed at 
the request of the Trustees or not) of any other Trustee, or of any 
agent or attorney elected or appointed by or acting for the Trustees. 

Section 3. The Trustees shall be fully protected in acting upon 
any instrument, certificate, or paper believed by them to be genuine 
and to be signed or presented by the proper person or persons, and 
shall be under no duty to make any investigation or inquiry as to any 
statement contained in any such writing, but may accept the same 
as conclusive evidence of the truth and accuracy of the statements 
therein contained. 

Section 4. TljAi Trustees shall not be liable for the proper appli- 
cation of any part of the Pension Fund or for any other liabilities 
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arising in connection with the administration or operation of the 
Trust Fund, except as herein provided. 

Section 5. The Trustees may from time to time consult with the 
Trust’s legal counsel and shall be fully protected in acting upon the 
advice of such counsel in respect to legal questions. 

Section 6. The Trustees may, in their sole discretion, seek judi- 
cial protection by any action or proceeding they may deem necessary 
to settle their accounts, or to obtain a judicial determination or declara- 
tory judgment as to any question of construction of the Trust Agree- 
ment or instruction as to any action thereunder. The Trustees aban 
be required to join as parties defendant in any such action or proceed- 
ing only the Union although the Trustees may also join such other 
parties therein as they may deem necessary or appropriate. 

Section 7. In addition to the indemnification provided in Sec- 
tion 1 hereof, the parties agree to indemnify and save harmless the 
Trustees against any liability, loss, cost or damage that the Trustees 
may incur in the exercise and performance of their duties and powers 
hereunder, and, further, to indemnify and protect the Trustees from 
any and all claims, demands, suits or proceedings, at law or in equity, 
that may be brought against them by Employees or their beneficiaries 
or legal representatives. 

Section 8. The Trustees shall not be bound by any notice, direc- 
tion, requisition, advice or request, unless and until it shall have been 
received by the Trustees at the principal place of business of the 
Pension Fund. 

Section 9. No person, partnership, corporation or association 
dealing with the Trustees shall be obliged to see to the application of 
any funds, securities or other prafiierty paid or delivered to the Trustees 
as a purchase price or otherwii^v' or to see that the terms of the Trust 
have been complied with or be obliged to inquire into the authority 
of the Trustees or the necessity or expedienqy of any act of the Trustees 
and every instrument effected by the Trustees shall be conclusive in 
favor of any person, partnership, corporation or association relying 
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thereon that (1) at the time of the delivery of said instrument the Trust 
was in full force and effect; (2) said instrument was effected in accord- 
ance with the terms and conditions of this Trust Agreement; and (3) 
the Trustees were duly authorized and empowered to execute such in- 
strument. 


ARTICLE VI. 

Appointment, Meetings, Resignation, RemovaIj, etc., 

OP Tbustbes 

Section 1. The Trustees hereunder shall be six (6) in number, 
three (3) of whom shall be Union Trustees and three (3) of whom shall 
be Employer Trustees. 

The Union Trustees shall be Joseph F. Mangan, Walter O’Leary 
and Harry J, Thompson, 

The Employer Trustees shall be Jos, M. Adelizzi, George V. 
Conboy and James F. Whelan. 

The above named Trustees, each for himself, accept their appoint- 
ment as Trustees and consent to act as Trustees hereunder, and declare 
and agree that they will receive and hold the Pension Fund as Trustees 
under and by virtue of the terms, conditions and provisions of this 
Trust Agreement and for the uses, purposes and trusts and with the 
powers and duties herein set forth and none others. 

Section 2. An Impartial Trustee shall be selected by the concur- 
ring vote of at least two Employer Trustees and two Union Trustees 
at the first regular meeting of the Trustees after the date of this Trust 
Agreement. The Impartial Trustee shaU be empowered to act only 
in the event of a deadlock between the Trustees and only for the pur- 
pose of deciding the matter or question in dispute which constitutes the 
subject of the deadlock. A deadlock shall be deemed to exist between 
the Trustees whenever a proposed action at any regular or special 
meeting of the Trustees fails to obtain the concurring vote of at least 
two Employer Trustees and two Union Trustees. A deadlock shall also 
be deemed to exist whenever the lack of a necessary quorum of Trustees 
continues for two successive meetings of the Trustees, or when at two 


Bu^tBive raeetmgs the minimtim number of affirmative votes needed of 
the Employer Trustees or of the Union Trustees to validate any action 
of the Trastees cannot be obtained, the event of a deadlock as 
hereinabove set forth, the decision of the Impartial Trustee with 
respect to the matter or question in dispute constituting the subject of 
the deadlock shall be final and binding and shall be adopted by the 
Trustees and deemed to be the vote of the Trustees. 

Section 3. In the event of the failure of the Trustees to agree 
on an Impartial Trustee within fourteen days after their first regular 
meeting, as aforesaid, then and in; that event, the Impartial Trustee 
shall be designated by a Judge of the United States District Court 
for the Southern District of New York upon the petition of any two 
Trustees, which said petition shall be made on five days’ notice to the 
other Tnistees. . 

Section 4. The Impartial Trustee designated as hereinabove 
provided shall serve for a period of one year imtil the next anniversary 
date of this Trust Agreement and until the selection of his successor 
as herein provided. A successor Impartial Trustee for successive 
annual terms commencing with the first anniversary date of this Trust 
Agreement shall be designated in the same maimer as hereinabove 
provided for the designation of the original Impartial Trustee. 

Section 5. The Impartial Trustee shall be subject to removal at 
any time at a meeting of the Trustees by the concurring vote of at 
least two Employer Trustees and two Union Trustees. In the event 
of such removal, or in the event of the death, incapacity, or resigna- 
tion of the Impartial Trustee, prior to the expiration of his annual term, 
as aforesaid, the selection of his successor for the expiration of such 
term, shallbe made in the same manner as hereinabove provided for the 
desigmation of the original Impartial Trustee. 

Section 6. Meetings of the Trustees shaU be held at least four 
times a year at such time and place as may be fixed by the Trustees. 
Meetings of the Trustees shall be held on not less than five days and 
not more than ten days’ written notice to the Trustees. Meetings of 
the Trustees may be called by the Impartial Trustee in his discretion; 
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and shall be called by the Impartial Trustee at the written request of 
any two Trustees, Notice of any meeting of the Trustees may he waived 
in writing by any Trustee. 

Section 7. A quorum at all meetings of the Trustees, regular 
or special, shall consist of at least two Employer Trustees and two 
.Union Trustees. Except as otherwise in this Trust Agreement express- 
ly provided, no action may be taken by the Trustees at any meeting 
except with the concurring vote of at least two Employer Trustees and 
two Union Trustees, Action may also be taken by the Trustees without 
a meeting, provided, however, that in such case such action shall be in 
writing and there shall be unanimous written concurrence therein by 
all of the Trustees then in office, including at least two Employer 
Trustees and two Union Trustees. 

Section 8. AH actions of the Trustees at meetings called and 
held as aforesaid shall be recorded in a regular minute book to be 
maintained at the office of the Pension Eund. 

Section 9, Each Trustee above named and each successor Trustee 
shall continue to serve as such until his death, incapacity, resignation, 
or removal, as herein provided. 

Section 10. A Trustee may resign upon giving thirty (30) days’ 
notice in writing to the remaining Trustees, or such shorter notice as 
the remaining Trustees may accept as sufficient. Such resignation 
shall be effective on the date specified in the notice or on the date of 
the appointment of a successor Trustee, whichever first occurs; and 
from and alder the effective date of such resignation, the resigned 
Trustee shall be fully discharged from all of his duties and privileges 
hereunder. 

Section 11. ,^y Employer Trustee may be removed from office 
at any time by an instrument in writing duly signed by a majority of 
the Employers, or by a majority of the Employer Trustees then in 
office at a special meeting of the Trustees called for such purpose or by 
a vote of the Employers at a special meeting of Nie Employers called 
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and held as hereinbelow, provided in Section 12 of this Article. Any 
Union Trustee may he removed from office at any time by a resolution 
of the Executive Board of the Union duly certified by the President 
and by the Secretary or Treasurer of ttie Union, in writing. 

Sbctioit 12. Upon the death, incapacity, resignation, or removal 
of an Employer Trustee, then within five (5) days thereafter a suc- 
cessor Employer Trustee shall be immediately appointed by the two 
remaining Employer Trustees, if there be two such Trustees then in 
office. If there shall not then be two Employer Trustees in office, 
or if the said two remaining Employer Trustees cannot agree within 
ten (10) days of the occurrence of such vacancy on a third Employer 
Trustee to succeed the Employer Trustee who has died, become in- 
capable of acting, or who has resigned or been removed, then such 
successor Employer Trustee shall be designated either by an instru- 
ment in writing duly signed by a majority of the Employers, or by a 
majority Vote of the Employers present at a special meeting of the 
Employers called and held at such time and place as may be fixed by 
the Trustees and on not less than ten (10) days* notice in writing 
mailed to each Employer by the Impartial Trustee. The said notice 
of meeting shall specify the purpose thereof. The presiding officer at 
such special meeting of Employers shall be an Employer Trustee 
designated for that purpose by the Trustees; failing such designation, 
the presiding officer thereat shall be the Impartial Trustee. A quorum 
for the purpose of taking any action at such special meeting shall 
consist Of not less than twenty-five (25) Employers. The election of 
the successor Employer Trustee at such meeting shall take place in such 
manner as may be approved by a majority of the Employers present 
thereat. Upon the filing with the remaining Trustees of an instrument 
in writing designating said successor Employer Trustee duly signed by 
a majority of the Employers as hereinabove provided, or in the event 
that said successor Employer Trustee has been designated at a special 
meeting of the Employers called and held as aforesaid, then in such 
event upon the filing with the remaining Trustees of a certificate in 
writing by the Trustee (or Impartial Trustee) who presided at said 
meeting certifying to the designation of said successor Employer 
Trustee thereat, such desig^nation shall thereupon be effective and 
binding in all respects. 
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Section 13. Upon the death, incapacity, resignation, or removal 
of a Union Trustee, then within five (5) days thereafter a successor 
Union Trustee shall be immediately appointed by the Chairman of the 
Executive Board of the Union, subject to the approval of the said 
Executive Board. Such appointment shall be certified by the President 
(or by the Chairman of the Executive Board) and by the Secretary 
or the Treasurer of the Union, in writing. Upon the filing with the 
remaining Trustees of such written certification, the designation of 
said successor Union Trustee shall be effective and binding in all 
respects. 

Section 14. It is the intention hereof that the Pension Fund shall 
at all times be administered by an equal number of Employer Trustees 
and Union Trustees, but until the appointment of a successor Trustee 
or Trustees, as hereinabove provided, the remaining Trustees shall 
have full power to act, provided that at all times there shall be at least 
two Employer Trustees and two Union Trustees. Any successor Em- 
ployer Trustee or any successor Union Trustee shall immediately 
upon his designation as a successor Trustee and his acceptance of the 
trusteeship in writing, filed with the Trustees, become vested with all 
the property, rights, powers and duties of a Trustee hereunder with 
like effect as if originally named as a Trustee and all the Trustees 
then in office and all other necessary persons shall be immediately 
notified of the designation of such successor Trustee. 


AETICLE VII. 

Termination of Individual Employers 

Section 1 . An Employer shall cease to be an Employer under 
this Trust Agreement whenever : 

(a) Any contribution or other payment required to be made 
by such Employer to or for the account of the Pension Fund shall 
not be paid when due, or within such time as may be specified 
by the Trustees ; or 

(b) Such Employer terminates his business and/or fails or 
neglects to enter into a collective bargaining agreement with the 
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Union providing for participation by such Employer in the Pension 

Fund. 

Section 2. When, as provided in Section 1 of this Article, an 
Employer ceases to be an Employer hereunder, he shall have no further 
rights or powers under this Trust Agreement, except as hereinafter 
in this Article provided. 

Section 3. An Employer who ceases to be an Employer hereunder 
for the reason stated in Section 1(a) of this Article, upon payment to 
the Trustees of all amounts then due from him, including such reason- 
able interest as may be demanded by the Trustees and any expenses 
incurred by reason of his default, may be reinstated hereunder by the 
Trustees, and in such event the Employees of such Employer shall 
again be entitled to the benefits of this Trust Agreement, subject to 
such conditions .as may be provided therefor in the Pension Plan. 

Section 4. Aii Employer who ceases to be an Employer here- 
under for the reason stated in Section 1(a) of this Article shall continue 
to remain fully liable for all contributions and other payments required 
to be made hereunder. An Employer who ceases to be an Employer for 
the reason stated in Section 1(b) of this Article shall remain liable 
for all contributions due up to and including the date of termination 
as aforesaid in accordance with such rules and regulations as may be 
promulgated by the Trustees. 

AETiCLE vnr. 

Tbbmination op the Teust 

Section 1. This Trust Agreement and the Pension Plan may be 
terminated by an instrument in writing executed by all the Trustees 
when there is no longer in force an agreement between an Employer 
and the Union requiring any contributions from the Employer to the 
Pension Fund for the purposes hereinabove provided, except, however, 
that this Trust Agreement and the Pension Plan may also be sooner 
terminated by (a) the vote of the Executive Board of the Union, and 
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(b) the concurring vote of a majority of the Employers present at a 
regular or special meeting of the Employers called for that purpose. 

Section 2. In the event of the teraiination of the Trust Agree- 
ment and the Pension Plan,, the Trustees shall apply the Pension Fund 
to pay or to provide for the payment of any and all obligations of the 
Pension Fund and distribute and apply any remaining surplus in such 
manner as will, in their opinion, best effectuate the purpose of the 
Pension Fund; provided, however, that no part of the corpus or income 
of said Trust Fund shall be used for or diverted to purposes other than 
the exclusive benefit of employees, retired employees, or the families 
or beneficiaries of employees or retired employees, or the administra- 
tive expenses of the Trust or the Pension Plan or for other payments 
in accordance with the provisions of such plan. 

Section 3. Upon termination of the Trust Agreement and Pension 
Plan, the Trustees shall forthwith notify the Union and each Employer, 
and the insurance carrier or carriers of any policies which may be held 
as part of the Trust Fund, and also all other necessary parties; and 
the Trustees shall continue as Trustees for the purpose of winding 
up the affairs of the Trust, and may .take any action with regard to any 
policy or policies which may be 'required by the insurance carrier or 
carriers thereof and which the Trustees, in their discretion, may deem 
appropriate. 


AETIOLE JX. 

MlSCEIiLANEOUS 

Section 1. The Trustees and employees of the Pension Fund who 
are empowered and authorized to sign checks as provided in this Trust 
Agreement shall each be bonded by a duly authorized surety company 
in such amounts as may be determined from time to time by the 
Trustees. Each employee employed by the Trustees who may be 
engaged in handling monies of the Pension Fund shall also be bonded 
by a duly authorized surety company in the same manner. The cost 
of the premiums on such bonds shall be paid out of the Pension Fund. 


Section 2. JJacli Employer shall promptly furnish to the Trustees 
on demand any and all records relating to his Employees which the 
Trustees shall require in writing* Each Employer shall also render - 
to the Trustees with the payment of each contribution, or at such other 
regular intervals as the Trustees may request, such written reports 
relating to his Employees, including all information as to the wages 
paid to and hours worked by said Employees arid. the contributions due 
or payable to the Pension Fund, as the Trustees may require. 

Section 3. The Trustees, or their authorized representatives, may 
examine the pertinent payroll books and records of each Employer 
whenever such examination may be deemed necessary or advisable by 
the Trustees in connection with the proper administration of the Pen- 
sion Fund. 

Section 4. No employee, or any person claiming by or through 
such employee by reason of having been named a beneficiary in a 
certificate or otherwise, shall have any right, title or interest in or to 
the funds or other property of the Pension Fund or any part thereof, 
except as specifically provided by the Trustees. 

Section 5. No moneys, property or equity of any nature what- 
soever in the Trust or Trust Fund or policies or benefits or moneys 
payable therefrom shall be subject in any manner, by any employee 
or person claiming through such employee, to anticipation, alienation, 
sale, transfer, assignment, pledge, encumbrance, garnishrnent, mort- 
gage, ’ien, or charge, and any attempt to cause the same to be subject 
thereto shall be null and void. 

Section 6, The failure of an Employer to pay the contributions 
required hereunder promptly when due shall be a violation of the 
collective bargaining agreement between the said Employer and the 
linion as well as a violation of the Employer’s obligations hereunder. 
Non-payment by an Employer of any contributions when due shall not 
relieve any other Employer from his obligation to make payments, 
In addition to any other remedies to which the parties may be entitled, 
an Employer in default for five working days may be required in the 
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discretion of the Trustees to pay such reasonable rate of interest 
as the Trustees may fix on the moneys due to the Trustees from the 
date when the payment was due to the date when payment is made, 
together with all expenses of collection incurred by the Trustees. 

Section 7. All suits and proceedings to recover contributions, or 
any other payments due to the Trustees or the Pension Fund or to 
enforce or protect any other right, demand or claim on behalf of the 
Trustees or of the Pension Fund, may be instituted and prosecuted 
on behalf of the Pension Fund in its name as such, or by any two 
Trustees, one of whom shall be an Employer Trustee and one of whom 
shall be a Union Trustee, who may be thereunto authorized by the 
Trustees, Suits and proceedings to recover contributions due from 
Employers may also be instituted and prosecuted by the Union; and in 
the event of any recovery thereof by the Union, the amount of such 
recovery, less the cost and expense incurred by the Union in connection 
with such suit or proceding, shall be promptly turned over to the Pen- 
sion Fund by the Union. • 

Section 8. The Trustees shall have and maintain an office in the 
City and County of New York, which shall be deemed the situs and 
office of the Pension Fund. The Trustees may from time to time change 
the location of said office within the City and County of New York, but 
no change shall be effective until notice thereof shall have been given to 
the Union and the Employers. 

Section 9. The address of the Union and of each of the Em- 
ployers shall be that stated in this Trust Agreement, or in the collective 
bargaining agreement executed between each respective Employer and 
the Union. The address of the Union and Employer for purposes 
hereof may be changed by the Union or Employer, as the case may be, 
by written notice to the Trustees stating the new address, and such 
changed address shall be kept on file by the Trustees open to the 
inspection of each Trustee, the Union and Employers. 

Section 10. Notices given to the Trustees, the Union, or any 
Employer hereunder shall, unless herein otherwise specified, be sufficient 
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if in writing and delivered to, or sent by postpaid first class mail or 
prepaid telegram to, the respective addresses thereof at his, their or its 
address above stated or changed as above provided. Except as herein 
otherwise provided, distribution or delivei^ of any statement or docu- 
ment required hereunder to be made to the Trustees, Union, or 
Employers shall be sufficient if ddivered in person or if sent by postpaid 
first class mail to his, their or its respective address above stated or 
changed as above provided. 


ABTICLE X. 

OoHSTBUCTION OF TeUST AoBEEMENT 

Section 1, The provisions of this Trust Agreement shall be liber- 
ally construed in order to promote and effectuate the establishment 
and operation of the pension program herein contemplated. The 
Trustees shall have power to interpret, apply and ceastrue the pro- 
visions of this Trust Agreement, and any construction, interpretation 
and application adopted by the Tmstees in good faith shall be binding 
upon the Union, the Employers and the Employees. 

Section 2. All rules, regulations, provisions and requirements 
established or promulgated by the Trustees pursuant to the terms 
hereof shall be deemed incorporated in and made a part of this Trust 
Agreement and shall be binding upon the parties hereto with the same 
force and effect as if herein origfinally contained. 

Section 3. In all litigation involving this Trust Agreement or the 
Pension Fund or Pension Program, this Trust Agreement and the 
Pension Fund and Pension Program shall be construed, regulated and 
administered under the laws of the State of New York. All contribu- 
tions received by the Trustees hereunder shall be deemd to have been 
received in the State of New York; and the Trustees shall be account- 
able only in the State of New York. 

Section 4. In the event that any provisions of this Trust Agree- 
ment shall be held illegal or invalid for any reason, said illegality or 
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invalidity shall not affect the remaining provisions of this Trust Agree- 
ment; and the provision or provisions held illegal or invalid shall be 
fully severable and the Trust Agreement shall be construed and enforced 
as if said illegal or invalid provisions had never been inserted herein. 


AETICLB XL 
Ahendments 

Consistent with the provisions of the collective bargaining ag;ree- 
ments aforesaid, this Trust Agreement may be amended iii any respect 
from time to time by the Trustees, provided that all such amendments 
comply with the uses, purposes and trusts herein provided and provided 
further that no amendment shall divert any property from the Trust 
Fund. Each such amendment shall be duly executed in writing by the 
Trustees and hied by the Trustees as part of the records and minutes 
of the Trustees, and a copy thereof shall be sent to the Union and the 
Employers. The Trustees shall have full power in their sole discretion 
to fix the effective date of any amendment. 


ARTICLE Xn. 

ExEcuTioir OP Trust Aobeement 

Section 1. This Trust Agreement may be executed in one or more 
counterparts. The signature of a party on any counterpart shall be 
sufficient evidence of his execution hereof. 

Section 2. An Employer may become a paily to this Trust Agree- 
ment by executing a counterpart hereof or by executing any other 
written instrument wherein he agrees to participate in the Pension 
Fund pursuant to the terms of this Trust Agreement. 
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Isr Witness Whbbeof, the imdersigned do hereunto set thei 
and seals as of the date first above written. 



Teuok Dbivebs Local Union No. 807, 
C. W. & H. 






Joseph F. Mangan 
President 

Habby J. Thompson 
Secretary-Treasurer 




Union Tbustebs 

Joseph P. Mangan 
Habby J. Thompson 
Walteb O’Leaey 

Employee Tbustees 

Jos, M. Armxxv.'jn 
GeoBGE V. CoNBOY 
James P, Whelan 


hands 


I. B. T. 
(L. S.) 

(L.S.) 


(L.S.) 
(L.S.) 
(L. S.) 


(L.S.) 
(L.S.) 
(L. S.) 
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General CoungeFs Exhibit 7 


1967 Pension Fund Agreement 
and Declaration of Trust 
(Booklets Supplied) 
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SCHEDULE A 


LIST OF BENEFICIARIES RECEIVING PENSION BENEFIT FOR COVERED EMPLOYMENT PRIOR 
TO JANUARY 1, 1937 . 




Union Record 

Employer Record 

Credits 

1. 

Henry Wild 

10/6/28 

12/30 

1/1/31 

2. 

Rosario Spinelli 

3/22/26 

10/26 

10/26 

3. 

Robert Howard 

9/17/27 

1926 

1/1/26 

4. 

Anthony Ubriaco 

10/25/27 

none 

1/1/26 

5. 

Joseph Rocco 

7/14/23 

1927 

1/1/27 

6. 

Adam Geis 

9/7/34 

1926 

9/7/34 

7. 

Alfred King 

9/10/34 

none 

9/10/34 

8. 

Edward DeStefano 

9/6/34 

none 

9/1/34 

9. 

Joseph Lamorte 

10/15/36 

none 

10/15/36 

10. 

August Vukek 

* 

8/13/29 

8/13/29 

11. 

Gerard Caprio 

3/7/32 

none 

3/1/32 

12. 

Herman Firman 

4/9/35 

none 

4/9/35 

13. 

John D'Avola 

1935 

none 

1/1/35 

14. 

Anthony Mazza 

* 

1929 

lA/29 

15. 

Frank Basile 

5/29/28 

1928 

6/19/28 

16. 

Carmen LaRocca 

* 

1/20/30 

1/20/30 

17. 

Jacob Cohen 

6/20/29 

1923 

6/20/29 

18. 

John Sloan 

6/20/35 

1935 

7/1/35 

19. 

George Daum 

7/11/36 

1933 

7/11/36 

20. 

Edwin Burke 

3/12/34 

1534 

3/12/34 

21. 

Peter Tracey 

1935 

3/2.2/33 

5/22/33 

22. 

James Kelly 

7/16/35 

none 

7/16/35 

23. 

John Connors 

10/1/34 

1926 

10/1/34 

24. 

Peter Geyer 

12/14/35 

1935 

12/14/35 

25. 

John Klepacki (organized 12/1/41) 12/1/41) 

10/15/34 

10/15/34 

26. 

John Zelenka (organized 11/17/39) 11/17/39 

9/1/29 

9/1/29 

27. 

George Kronen 

10/16/27 

2/1.T./29 

2/11/29 

28. 

George Krauss 

9/7/34 

9/30 

9/7/34 

29. 

Stephen Zalewski 

11/4/35 

none 

11/4/35 

30. 

Walter Maj 

* 

9/12/30 

9/13/30 

31. 

John Woyzick 

9/7/27 

1927 

9/7/27 

32. 

Patrick Thorp 

ft*' 

7/1/22 

7/1/22 


* Employees of Joseph F. Whelan Co., Inc. transferred from Local 282 
Employees of Sheridan § Duncan, Inc. transferred from Local 282 
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SCHEDULE E 


TO^NUARY PENSION FUND TO DETERMINE CREDITS PRIOR 


1 . Henry Wild 


1 ^ letter from BrooKhattan Transportation Cornt reflect! na 

employment began in December, 1930. The Union record showed OctSbero 1928® 

l. ig'r RetireS dafrwL Decemb;r 


2. Rosario Spinelli 


. Letter from U. 

with Motor Haulage on October 26, 
Spinelli’ s credits started October 


^.Trucking Corp. refl.ecting employment began 
1926. Union record showed March 22, 1926. 

, 1926. Retirement date was January 1, 1972. 


3 . Robert Howard 


in 1926. 
January 1 


TV.*. irr,-i/,r, Corp. reflecting employment began 

showed 1927. Howard's pension credits started 
1926. Retirement date was January 1, 1972 


4 . Anthony Ubriaco 


rw. Social Security records showed that Ubriaco was workina for 

Century Transportation from 1937 until its merger with U S Truckina rnm^ 
Pension Fund received an affidavit from Joseph®?! JlaJgan th^t SSriaco Sa?;ork- 

25® ^927 showed oltobS 

was January^iy 1972 started October 25, 1927,. Retirement date 

S. Joseph Rocco 


in 1097 from Edward J. Thompson reflecting employment began 

in 1927. No verification of claimed employment back to 1923. Rocco received 

“27. Hniin record showed jily l" 1923 
Retirement date was November 1, 1971. ^ 

6. Adam Geis 


ment beean in iQ 7 fi Trucking Corp. reflecting employ- 

ment began in 1926. Union record shows September 7, 1934. Geis received*^ ^ 

pension credits back to September-7, 1934.^ Retirement date wis jlnua^ri, 1972 

7 . Alfred King . 

1934 to.l956. R5.R“o“i;^‘‘„‘Sl^ie™rS^ro^SsLL^?*%o'‘?^i?ILluo„^^C::id 

Rlt?“me« iat^SIs°Sarc!i September 10, 1934. 

8. Edward DeStefano 


in 1962. 
6 , 19344 


Mn seas -r- ^"‘P^°y®‘i by DeStefano Trucking Co. Went out of business 
No verification possible. Used Union record which showed September 
Retirement dat.e was March 1, 1972. ocptemoer 


9 . Joseph Lamorte 


1928 to 1945. 
Maturo § Co . , 


,t j Claimed to be employed by V. A. Maturo § Co., Inc. from 
used Union record which showed October 15, 1936 as V. A. 

Inc. IS out -of business. Retirement date was April 1, 1972. 
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10. August Vukek 


11 • Gerard Caprio 


En^loyer record shows date of hire to be August 13 1929 

Retirement date was May 1,1972 . * ,yy. 


12. • Herman Firman 

daJrwIi Apri^r" 1972 *P’'“ 1“5. Retirement 

13. John D'Avola 

from 1934 to 1947 employed by J. A. Paterson Trucking Company 

14. Anthony Mazza 
1972. 

15. Frank Basile 
1, 1972. 

10* Carmen LaRocca 
1972. 


Employer records available. Retirement date was July 1, 


Employer records available. Retirement date was November 


Employer records available. Retirement date was October 1, 


17 . Jacob Cohen 

18 . John Sloan 

for 40 vearc No employed by Elk Transportation Co., Inc. 

19. George Daum 

llini “JpSr 

NSvLbe^ J”h72 "'SP” “• P^itement date war 

20. Edwin Burke 


S!jjbi2'i3 ""j 

March 12 , 1934. Retirement date was November 1, 1972. ° 


I 








I 
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21. Peter Tracey General Counsel’s Exhibit 9 

1, 1973. Employer records available. Retirement date was January 

22. ~ James Kelly 

1932 to 1937. That SplS?er^is’'oi;? ^ Son from 

16, 1935. Pension creditrbetran jJl?^l6 record showed July 

• 1, 1973. creairs oegan July 16, 1935. Retirement date wsts January 

23. John Connors 

back to 1926. No emSloye?'*recoJrival?Jl,?!‘’^°.’;'- Treking Corp. 

1934. Pension "redTtrb«a”o"oberi Jpli Octobef 1, 

ucgan ccrooer 1, 1934. Retirement date was March 1, 1973, 

■24. Peter Gever 

July 30. 1933. No eSl“oyeJ Jecord'a?i?nble’' ‘=°-- f''”" 

date of hire to h*. available. Letter from employer showed 

credUs begL Decen.be“i4 fo?? December 14, 1935.’^ Pension 

ucgctii uecemoer 14, 1935. Retirement date was February 1, 1973. 

25. John Klepacki 

1, 1971. Employer records available. Retirement date was .October 

2 6 . John Zelenka 

1, 1972. Employer record available. Retirement date was October 

27 . George Kronen 


date of hire to be pffia^v iF ill? employer record shows 

Rocoived credits rn’i92??^°Lf?^^Jfjt'5^?e‘’5“'’5In“;y\”^i972, 


28 . George Krauss 


-No employer records available? Ltter States date^of^MrI’^t^^h"®Q^°"*P®u^’ 

29. Stephen Zalewski 1972. 

Employer out of businets"°'“u]SloI;“«rir5” Stuyunsun Co., Inc. 

d.-lRfs. Pension“IJ2lll; 


30. Walter Mai 
1, 1972. 

31 . John Woyzick 


Employer records available. Retirement date was March 


record available. EmJloyeJ ^etter®stit^^ employer 

32. Patrick Thorp 

1934 Prior to i available from Sheridan § Duncan, Inc. to 
begaA July 1 , 1922. Retireme;nrda?e waf OciobS^jf J9n credits 
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PENSION PUND OF THE N.Y.t. TRUCKING INDUSTRY - kUCAk ou/ 

32-43 49th Street 
Long Island City, New York 11103 
Telephone 274-5353 

PENSION APPLICATION 


Pleue read all iostcuctioos carefully and print answers to all questions. 
1. Name. . 


2. Address. 


2A. Phone No. 


(Number) (Street) 


3. Social Security Number 

5. Date you retired or plan to retire 


(Gtjr or Town) (Zone) 


Middle 


(Sute) 


4. Union Book Number 


6. Date of Birth.. 


(Atuch proof of age. See Instructions.) 


7. Place of Binh — 


8. (a) When did you first join Local 807?. 


Country 


(b) Since you joined Local 807, have there been any periods when you dropped out or withdrew from membtirship, or were 
tratufetred out? Q Yes Q No 


If "yes" state when: Ftom.... 


....... To 


To 


From.. 


To 


(c) Were you a member of any other Teamster Local before joining Local 807? □ Yes QNo 


If "yes" state: Local I. 


To 


Local S Ftom 


Local it Ftom 


To 


T*o ............ .. ....... .......I 


9. (a) Did you work for employers under contract with Local 807 between September I, 19S0 and March 1, 1954? 
Yes □ No □ 

(b) Have you worked for employers uitder contract with any other Teamster Locals since September 1, 1950? Yes □ No Q 


If yes, Local S... 


If "yes" state: Local I From — 

Local t , ■■■—. .....^Jtom.-.. 


*Fo ............ iT' .ii. ...................... ... ........... 
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entitled to credit for time not actually spent In covered employment 

5 States Armed Forces. If you have served la the 

Araed Forces^ fill In this section and attach a photostatic copy of your 
discharge or separation papers. 


Date Entered Armed Forces 

Date Discharged 
or Separated 




Branch of Service 


- - — — — — « aw* wuvu jfuu wtsre receivizw accioeni 

and sickness hezkeflts from the Welfare Fund. List any such periods belov. 

Period dlsi^led: FTc&s 


FTffis 


To 


Month 

Year 

Month 

Year 

From 


To 


Month 

Year 

Month 

Year 


12. Have you ever received Workmen's Compensation benefits? Yes No 

If yes, please list below the period to time for which you received Workman’s 
Condensation. 


NAME OF IMPLOYER FOR 
WHOM YOU WERE WOHma 


ADDRESS OF EMPLOYER 


From 

Month Year 


To 

Month Year 


^3* Have you ever been employed as a full-time officer or employee of the Union or 
of ,;he International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers. Yes No 


If yes, list below: 

Local' Nboiber or Intematlozu:! 


From 


To 


Month 


s'Amwea AVCM 

/ ¥. Uu ^ /tpCc 

a ^ 


Month Year 
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(c) list as accurately as possible the aames and addresses of all employers 
in the Trucking Industry for whoa you have ever worked. Show dates of 
employment as exactly as possible. Start with your present or aost re- 
cent enployer first and continue in that order. Attach a separate sheet 
if more space is needed. 
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Sigotturc 


Type oi Pention Dairi^ 


i=,r=ri^S.'”%S* “-s •*' - 


An .pplicto fo, p»i™ b. o» „ officiJ fern „( .h. p.„i„„ p^j .„j t. „b»i.,ed .„ .h. P.„io» Fu«i. 
Appitei.*. b, ^ 

You wjl bi ootiCcTb ^^^^^"tSdSooM yolinJ^toS ^°” ** “OKoeJ if uoy fimhet iufoimuiog u le^uiMi 
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INSTRUCTIONS TO APPLICANT FOR RETIREMENT ON PROOF OF AGE 

One of the tyjpes of proof of age listed below must be furnished. Proof as high in order on the 
list as possible should be submitted if you have it, or if it is readily obtainable, because such proof is 
generally more convincing. For instance* if you have or can readily obtain a birth certificate, it should 
be submitted rather than a baptismal certificate or a statement of birth shown by a church record. If you 
do not have either of these proofs, or they are not readily obtainable, try to submit the proof listed next 
in order, rather than one low on the list. Additional proof of age may be requested if the document 
which you submit is not convincing proof. Therefore, it is to your advantage to furnish a document 
which is high in order of preference on the list. You must attach a photostatic copy of the proof of age 
to your application. However, you are cautioned that Naturalization Papers, United States passports, and 
Immigration Papers may not be photostated. If any of these is the only proof of age you have, submit 
the original and it will be returned.. 

1. A birth certificate 

2. A baptismal certificate or a statement as m the date of birth shown by a church record, cer- 
tified by the custodian of such record. 

3. Notification of registration of birth m a public registry of vital statistics. 

4. Certification of record of age by the U.S. Census Bureau. 

5. Hospital birth record, certified by the custodian of such record. 

6; Document showing approval of Social Security Pension. 

7. A foreign church or government record. 

8. A signed statement by the physician or midwife who was in attendance at birth, as to the 
date «f birth shwn on their records. 

9. Naturalization r^ord. (Photostat not permitted; submit original ).‘ 

10. Immigration papers. (Photostat not permitted; submit original). 

11. Military record. 

12. Passport. (U. S. Passports may not be photosmted; submit original). 

13. School record, certified by the custodian of such record. 

14. Vaccination record, certified by the custodian of such record. 

15. . An insurance policy which shows the age or date of binh. 

16. Marriage records showing date of birth or age (application for marriage license or church 
record, certified by the custodian of such record; or marriage certificate). 

17. Other evidence, Juch as signed statements from persons who have knowledge of the date 
of bird}, voting records, poU-tmt receipts, driver's license, etc 
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AUTHORIZATION TO OBTAIN EARNINGS DATA FROM THE SOCIAL SECURITY AEMENISTRATION 

JOB NO. 

— SOCIAL SECURITY NO, 

DATE OF BIRTH 


NAME 






Social Security Admiaistratioa 
Box 57 

Baltimore, Maryland 21203 


and hSS M fqJv, S i f Trucking Industry - Local 80? Union Pension 

^03, an itemized 

®e!:i®“® and annual amounts of wages reported to mv record for the 

orga^zation, and the identification numheis, names and 
addresses of the reporting eiaployers. tuiu 


Bate Signed 


Signature of Social Security Number Holder 


TO BE FIUED IN BY PENSION FUND OFFICIAL ONLY 
SOCIAL SECURITY AEMTNISTRATIONs 

Please furnish the above information for the period 


through 


initial eligibility for benefits. 


This information is to be used only to d^PTtn-i no 


Countersignature of Pension Fund Official 
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WELFARE AND PENSION FUNDS 

— — —LOCM 807 


OF THE NYC TRUCKING INDUSTRY 


aa.4a 4tih stkeet • long island city, new yobk inoa • tel. a74.Eas3 

U,io^ JmpartiJ Ckairmun: Cn 


itfitpH MangMi 
Kfiy Rtfahvle 
Sal Dtt Franc0 

O'ftAtfrba 


KwQh S. SkariilaR 


C^mpioijQF ^ru6lea6: 

Frank Scotto 
iamex F. Wholan 
William W. Marin 
i0»aph F* Adama 


to retire on 


STATE OF 

m 

COUMTY OF 


do hereby state that I am going 


Very truly yours. 


[Notary "'PublT'^ 
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PENSIOM FUND OF THE N.Y.C. TKUCXENG INDUSTRY - LOCAL 807 

32"43 49fh Street 

Long Island City, New York 11103 
Telephone 274-5353 


Retirement Declaration 


Name. 


. 'Social Security No 


In retiring on a pension from the Pension Fund of the N.Y.C. Trucking 
Industry - Local 807, I declare that I will be bound by all the rules and 
regulations of the Pension Plan. ' 

1. (a) Retirement under this Plan for employees who are age 55 or over on the 

last day of the last quarter for which they earn Pension Credits and for 
employees who retire on a Disability Pension shall mean complete with- 
drawal from any similar employment in the industry within which he 
was employed at the time of his retirement or from any employment 
covered by a collective bargaining agreement with Local 807 or of any 
other Local Union affiliated with the International Brotherhood of Team- 
sters. Chauffeurs, Warehousemen & Helpers or from employment as a 
salaried employee of the Pension Fund of the New York City Truckino 
Industry - Local 807. ^ ^ 

(b) Retirement on a pension other than a Disability Pension under this Plan 
for employees who are under age 55 on the last quarter for which they 
earn Pension Credits shall mean complete withdrawal from any employ- 
ment in the industry within which he was employed at the time of 
retirement or from any employment with any employer who has a c^l- 
ective bargaining agreement with Local 807 or with any other Local 
Union affiliated with the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers or from any employment as a salaried 
emp oyee of the Pension Fund of the New York City Trucking Industry- 
Local 807 and complete withdrawal from the trucking industry. 

2. if 1 engage in any such employment, I will notify the Trustees of the Pen- 
sion Plan by registered mail, within 15 days after starting such employment. 

3. I recognize that if I work in violation of the Pension Plan after the date of 
my rebrement, then my pension benefits will be suspended in accordance 
with the provisions of the Pension Plan. 

4 . I recognize that I must personally endorse each pension check 

5. If you are goinr, to be employed after your re- 
tirement, vrhat type of vrork will you bo doinr? 
Answer on reverse side. 


Date — Signed. 


■^^tN 
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Gentlemen: 


This is to advise you that the above named has submitted a Pension 

application to our office giving as his effective date of retirement.™ 

Before we can process this application any further wo would like to have the 
following information: 

1. When did Mr start to work for you? * 

2. What type of work did he perform? 

3. Were there any breaks in his service while in your employ? 

4. What was or will be his last day of employment? 

We would appreciate receiving a reply to the above on your letter head 
and signed by an authorized official of your company. 

Very truly yours, 

PJF: 

/ 
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PENSION FUND OF THE N.Y.C. TRUCKING INDUSTRY - LOCAL 807 


From: Fund Office 


To: Local 807 


7/e are in receipt of a pension application from: 

— Social Security No. 

Local 816 - 641 - 282 - 560 - 617 - 707 
Union Book No..^ 

Please supply data as requested Below: 


By: 

Administrator 


From: Local 807 


To: Fund Office 


Listed Below is data requested as it appears on •■our records. 

Date of Birth__, Date Joined Local 807 

MemBer of Local 807: From To 

From To 


Oommenta: 


Signed. 

Title 


Date 



Decision of Administrative Law Judge 
Benjamin A. Theeman 

UNITED STATES OF AMERICA 
Before the National, Labor Relations Board 
Division of Judges 
Washington, D. C. 


[caption omitted] 


[appearances omitted] 

[X] DECISION 

Statement of the Case 

Benjamin A. Theeman, Administrative Law Judge: The 
complaint alleged that Truck Drivers Local Union No. 
807, International Brotherhood of Teamsters, Chanffeurs, 
Warehousemen and Helpers of America (the Teamsters) 
from February 28, 1972 violated Section 8(b)(1)(A) and 
S(b)(2) of the National Labor Relations Act, as amended, 
29 U.S.C. Sec. 151, etc. (the Act) by being a party to and 
maintaining a Pension Fund containing as one of its Rules 
and Regulations a certain Article III, Section 2(a) under 
whose terms with regard to the accumulation of pension 
credits a preference was accorded to employees who were 
members of the Teamsters prior to January 1, 1937 over 
employees who were not members of the Teamsters prior 
to January 1, 1937. 

The Teamsters denied the commission of the unfair labor 
practices. In addition, the Teamsters raised three affirma- 
tive defenses : (1) The complaint is not supported by any 
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cliarge and has been issued by the Kegional Director for 
Itegion 29 on his own motion in violation of Section 10(b) 
of the Act. (2) Tile aiieged preference in Artieie Ilf Sec- 
tion 2(a) stated above does not vioiate the Act because it 
cannot be considered discriminatory in regard to hire, ten- 
ure or any term or condition of empioyment to encourage 
or discourage membership, nor to restrain or coerce em- 
ployees in the e.xercise of Section 7 rights under the Act. 
(3) Artieie III, 2(a) provides for no presumption favor- 
ing membership in tiic Teamsters and thus is not v'ioiative 
of the Act. These affirmative defenses are dealt Avith in 
Section III below. 


Pursuant to notice, a hearing in this case was held in 
Brooklyn, Xew York on April 30 and i\Iay 1, 1973. The 
General Counsel, the Teamsters and the Party in Interest 
appeared and Avere .represented by Counsel.' O’liey Avere 
given full opportunity to participate, adduce e\'ideneo, ex- 
amine and cross-examine witnesses, and present oral argu- 
ment. These parties have submitted briefs that have been 
read and considered. 


Lpon the entire record, and from my observation of the 
witnesses, I make the follOAving: 


Findings of Fact 
I. Business of White Eock 

At all material times (1) Yliite Eock Bc\'erages Tnc. is 
a Delaware corporation and a Avholly owned subsidiary of 
Y bite Eock Corporation. (2) IVhite Eock Beverages Inc. 


As sliown below, tlie Regional Director refused to issue com- 
plauits on the alleged violations dealing with Lightfoot, Palumbo 
auu (jreeo. 
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and White Eoek Corporation (together referred to herein 
as ^^diite Rock) are affiliated businesses with common of- 
ficers, directors and operators and constitute a single in- 
tegrated business enterprise. (3) The directors and opera- 
tors of White Rock formulate and administer a common 
labor policy affecting the employees. (4) White Rock Cor- 
poration has maintained its principal office and sole plant 
in Boston, Massachusetts, where it is engaged in the manu- 
facture, sale and distribution of beverages and related prod- 
ucts. (5) During the year 1972 (a representative year) 
White Rock Corporation in the course and conduct of its 
business operations, manufactured, sold and distributed at 
its Boston place of business, products valued in excess of 
$500,000, of which products valued in excess of $50,000 
were shipped in interstate commerce to other states than 
Massachusetts. 

It is found, as admitted, that White Rock is an employer 
engaged in commerce within the meaning of Section 2(2), 
(6) and (7) of the Act. 

II. The Union 

It is foimd, as admitted, that Truck Drivers Local Union 
No. 807, International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America (the Team- 
sters) is a labor organization within the meaning of Section 
2(5) of the Act. 

III. The Alleged Unfair Labor Practices 
A. The Issues 

The issues are sufficiently set forth in the Statement of 
Facts above. 


Decision of Administrative Law Judge 
Benjamin A. Tlieeman 


B. Ihe h tied Charges Adeciuately Supported 
The Complaint 

Three similar charges Avere in this October 

1972 by LigJiOmot, l^Rimbo aiid Orecu. Mach stated: 

Since on or about Febi-uai’y 19, 1972, aiid continuing 
to dal - the above named labor organizatioii by its 
oftice;;-, agents and reprf-sentatives has maintained in 
efirvt !>.fj einjiloyer-rinaueed pension plan for employees 
of Wj.i.k Kook Bicvioraok Comi-axy, which provided, 
Aid that bene/its shall be liased upon length of 
iii'-nd crship within tlie union, and has denied benefits 
to I'ony Greco because he did not have a sufficient pe- 
riod of time as a union member. 

Ly these and other act.s, tlie above-named labor or- 
ganization has restrained and coerced employees in tlie 
exercise of their rights guaranteed undei- Section 7 of 
he Act. 


By similar letters dated December 15, 1972, the Re- 
gional Director (Region 29; notified each of the individuals 
of hi.s refusal to issue a complaint on the charge, d’he let- 
ter stated : 

The investigation failed to establish that you have 
been unlawf ully denied pension ci'edits.for ser\'ice with 
Wliite Rock Beverage Gompariy liecause you were not 
a member of Truck Drivers Local Union Ro. 807, In- 
ternational Brotherhood of Teamsters, Chauff(!ur.s, 
Warehousemen and Helpers of America. Rather, the 
evidence tends to show that pursuant to the Pension 
Plan’s rules and regulations you have been denied past 
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service pension credits for the period you were not in 
the unit of employees covered by the collective bargain- 
ing agreement between your employer and Local 807, 
Nu-Car Carriers, Inc., 187 NLRB No. 117. 1 am, there- 
fore', refusing to issue a complaint insofar as your 
charge alleges that you have been unlawfully denied 
benefits under the Pension Plan because you were not a 
Local 807 member. The remaining portions of your 
charge are being processed further. 

The three individuals appealed the Regional Director’s 
I’uling to the General Counsel of the Board. On January 
26, 1973, each appeal was denied.” 

In their answer, at the hearing and in their brief, the 
Teamsters and the Party in Interest moved to dismiss the 


” The denial lettens were identical : 

Your appeal in the above matter has been duly considered. 

The appeal is denied substantially for the reasons set forth 
in the Regional Director’s letter of December 15, 1972. The 
only di.scovered instances of employees’ having received pen- 
sion credit for time during which they were not covered under 
a Union collective bargaining agreement could not be .shown 
to have been based on any considerations other than clerical 
error which the Union has been trying to correct. 

« # * * # 

Appeal from refu.sal to i.s.sue complaint’ based on a 8(b) (1) 
(A) charge filed on October 19, 1972, by George R. Lighffoot, 
an individual alleging that certain provisions in the pension 
fund agreement between tlie Company and the Union are dis- 
criminatory on their face and that Lightfoot was denied bene- 
fits on the basis of his prior lack of union membership in the 
union. 


’ The Region has found merit to the 8(b) (1) (A) allegations 
that certain provisions in the pension fund agreement are ille- 
gnl,_ however, it refused to issue complaint alleging that the 
denial of benefits was unlawfully motivated. 
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complaint upon the basis tliat tlic- refusal to issue complaint 
on the specific denial of benefits to the named eiujiloyees 
lelt no charge to support the complaint in that the alleged 
vmlation in the complaint liad no relationship to the alh-gefl 
violation in the charge; that .Section 10(h) of the Act states 
clearly that without a charge, the P,oard has no basis for 
proceeding. The (leneral Counsel asserts that the lan- 
guage in each cliarge “By these and other acts, the above 
named labor-organi/.ation has restrained and coerced em- 
ployees in the exercise of their rights guaranteed under 
Section 7 of the Act,” siijiports the issuance of tlie com- 
plaint. There is merit to tlie Ceri(>ral Counsi'Ps position, 
the motion to di.sniiss based on the inadequacy of the ehar-e 
is denicfl.® 


The three ^charges stated that the d'eamsters since Feb- 
ruary 10, 1972 and thereafter restraiiu'd and coerced em- 
ployees because it “has maintained in effect an em])loy(>r 
financed pi'nsion plan for enqiloyees of White Hock Bev- 
erage Cfompany, whicli juan’ided that benefits sliall be based 
upon length of membership within the union . . . .” The 
complaint herein in paragraph JO alleges that “a piv’ference 
IS accorded m aceumulating pension credits to employees 
who were members of Hi'spondcuit prior to Januar\' 1, 1937 
oyer employees avIio were not or did not becomes nuuiibm-.s 
of Respondent prior to January 1, 1937.” 

' I' urlluT. it is noted tluit the Team.ster.s and the Party in Interest 
were given not ici' tiiat furllier iiroeeediiigs were eonteniplatod. The 
^ egional Direelors letter refu.sing to i.ssiie complaint contained the 
.suite nee 1 he remaining portions of your charge are beim^ nroe 

Su i i’aT’' • II PPcal .stated ttiat Section 

SnOflj A) violations were being proees.sed ba.sed on illegal nro- 

visions ol the pension lurid agreement. ° ^ 
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By examination it can be seen that the violation of the 
complaint allegation is not far removed from but is of the 
same class as the specific allegation in the complaint. Both 
refer to a preference to union members based on union 
membership. Southern Materials Company, Inc., etc., 181 
1\LRB 958 fn. 1. Thus, there appears little doubt that the 
action referred to in the complaint allegation is sufficiently 
closely related” ' to the specific charge allegations as to 
come within the scoj^e of the “By these and other acts” lan- 
guage of the charge. Under such circumstances it cannot 
be said that the Regional Director has issued a complaint 
on his own initiative as he is forbidden to do by Section 
10(b) of the Act. Great Plains Steel Corp., 183 NLRB No. 
96 and cases cited therein." 


■' See Prince Pontiac Inc., 174 NLRB 919, 921 : Champion Pneu- 
mahcc Machinery Co., 152 NLRB 300, 303. 

J Great Plaim quotes from Texas Industries Inc. v. N.L.R.B., 
336 F. 2d 128, 132 (C. A. 5, 1964). That quotation is particularly 
apt here : 


It IS established that this section [10(b)] precludes the 
Board from issuing a complaint on its own initiative, and that 
a eliarge is a prerequisite to the institution of proceedings 
before the Board .... However, the charge is not a formal 
pleading, and its function is not to give notice to the respon- 
dent of the exact nature of the charges against him .... This 
IS the function of tlie complaint. The charge rather, serves 
merely to set in motion the investigatory machinery of the 
Board. It is largely for the benefit of the Board, not the re- 
spondent, so that It may intelligently determine whether and 
to what extent an investigation i.s warranted. Consequently 
the Board has considerable leeway to found a complaint on 
events other than those specifically set forth in the charge 
the only limitation being that the Board may not get “so 
completely outside , . . the charge that it may be said to be 
initiating the proceeding on its own motion . . . .” (Citations 
omitted. ) 
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C. Bcnsion Fund of the NYC Trucking 
Industry Local 807 

1. Salient Features of the Fund 

By an Ag-reement and Declaration of d’rust dated Be- 
ccmbor 1, l»r.O, Local 807 ami cMain layer associations 
and individual ernidoyers established tin; Pension Fund of 
tlie X.Y.C. Trucking Industry-Local 807 for the lienefit of 
employees covered by collective bargaining agreements be- 
tween the employers and the Lhiion. The terms and condi- 
tions were Lilly set forth in the agreements and Buies and 
Begulations established for the Pension Plan. An em- 
ployer under the terms of its collectiv(> bargaining agree- 
ment with the Teamsters made contributions to the Pension 
h und on behalf of his einjiloyees." 

The Pension Fund is administered by a Board of eight 
trustees; four are Union Trustees and four are Kmployer 
Triistees. Each group votes as a unit and in the examt of 
a duspiite the Trust provides that the matter shall be sub- 
mitted to an impartial arbitrator for determination. 

2,. The Challenged Language 

This jiroceeding deals with Article III Sections 1 and 
2(a) of the Pension Fund’s Buies and Begulations. which 
were incorjiorated into the Buies by an amendment dated 
February 28, 3!)72 effective the same dav. d'he new Article 
ill Sections 1 and 2(a) read as follows: 

^Sinee about November 1, 1971, and pur.suant to a collective bar 
gainiiin; agreement with the Teani.ster.s White TtoM- l i • 
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Section 1. Pension Credits Generally. Entitlement 
to a pension under this Plan is determined in part on 
the accumulation of Pension Credits. Pension Credits 
are granted on the basis of employment covered by the 
Pension Fund. Credits are granted in quarter-year 
units. A Pension Quarter is defined as any period of 
three consecutive months starting August 1st, hfovem- 
ber 1st, February 1st or May 1st. A year of Pension 
Credits consists of any four quarters of Pension 
Credit. 

Pension Credits shall be granted only as set forth in this 
Article. 

There are two bases for securing Pension Credits for the 
period before September 1, 1950 and another basis for ac- 
cumulating Pension Credits for the period on and after 
September 1, 1950. For the latter period, it is purely a 
question of a certain minimum amount of work in Covered 
Employment. 

Section 2. Pa.st Service. 

(a) It is recognized that it would be difficult for many, if 
not most, of the lOinjiloyees to establish their periods 
of Covered Employment prior to January 1, 1937. 
Con-seipiently, anyone wlio was a member of Local 807 
prior to^ie period commencing January 1, 1937 may, 
at the s^ft •discretion of the Trustees, be given a year 
of Pimsion Credit for eacli year he was a member of 
Local 807 during this period. For this purpose, a Pen- 
sion Quarter shall be credited if the himployee was a 
member for any part of the quarter. Pension Credit 
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shall also be granted for any period of time that an 
employee can prove that he woi'ked in covc-red em- 
plojTTient through emxdoyer records. 


3. Conclusion that the Language is 
Violative of the Act 

Section 2(a) as written recognizes that applicants for 
pension credits may have dinficiiity in ];roving covered em- 
ployment for the period prior to Januarv I, 1937." Section 
2(a) in effect separates pre 1937 apjilieants into two classes 
(1) members of the Union prior to January 1, 1937 (2) 
non-members of the Union prior to January 1, 19,37. As 
written Section 2(a) grants two advantages to the Union 
member employee over the noniinion-member employee : (1) 
it increases the probabilities of a Union member to get pen- 
Sion credits; (2) it increases the burflen of proof of the non- 
union-member. 

These advantages ai-e .shown by the following exainjile 
which reduces Lie language of S(-ction 2(a) to the simplest 
possible situation. During the yeai' 1934 to 1937 two ap- 
plicants Avere einjiloycd by MmpJoyer X and Employer Y 
lespectively. Apxilieant one was a union member. Apjili- 
cant two was nonunion. Employer X and Y and their rec- 
ords are no longer existent. Xo other confirmation or record 
concerning covered employment is available than the state- 
ment liy each apiilicant of his employment. .Section 2(a) 
is applicable to such a set of facts. It pro\udes that under 
such circumstances, , anyone who was a mmnber of 
Local 807 jirior to the period commencing January 1, 1937 

’’ Cau.sed by the absence of Social Security records. 
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niay^ at the sole discretion of the Trustees, be given a year 
ol Pension Credit for each year he was a ineniher of Local 
807 during this period.” It is reasonable to conclude that 
absent other tacts the Trustees will exercise their discretion 
in favor of granting the pension credits to tlie union mem- 
ber.” But regardless of what occurred oi‘ might occur in 
practice, and looking only to the language itself as Avritten 
it is clear that a union member’s probabilities of receiving 
pre 1937 ijension credits are greater than those of a non- 
union member. For under its terms tlie union member is 
in a position to receive pension credits where a nonunion 
member may not. Under the teiuns of the Pension Fund the 
pre 1937 credits are worth at least $10 a month additional 
for each year of pension credit. This payment is not con- 
sidered insubstantial and an arrangement Avlierein only 
union members receive this advantage is also not insub- 
stantial. Behveen the union and nonunion members under 
such circumstances, the language of Section 2(a) makes that 
value available only to Teamster members. 

As written Section 2(a) sets up two unequal standards of 
proof of covered employment. Under the given situation 
the union member is in a position to rely on his union mem- 
bership to support his application. The nonunion member 
Cannot do so. Lacking this support the nonunion member 
is required to exercise extraordinary efforts to obtain con- 
firmatory proof. It follows that the nonunion member’s 
burden of proving his claim is heavier than the union mem- 
bers. Certainly this distinction creates an advantage for 

Scot to an Employer Tru.stee of the Fund testified “ . . . there’s 
a presumption there tliat if lie’s a union member, there would be 
covered employment.” 
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the union member, for, as the lioarrl said on page 851 in 
Nu-Car Carriers, Inc., 187 XLRB 850 review denied 455 
F. 2d 61o (C. A. 3, 1972), “We do not, however, minimize the 
burden of proof imposed on non-moml)ers.” To the extent 
of an easier burden of proof tlie union member was given 
an advantage over tlie nonunion member because of lus 
union membership. To that extent also Section 2(a) dis- 
criminated against nonunion members.'’ It is noted tliat in 
Nu-Car Carriers, the Pension Fund provided that pension 
credits were granted to union members by establishing for 
the latter the presumption that union membership was 
evidence that they had worked under covered employment. 
Therein, no such presumption was given to nonunion em- 
ployees. The Board said at page 851, “By dispensing with 
proof of past employment history for members, members 
receive an advantage: nonmembers being denied the ad- 
vantage .suffer discrimination (Cases cited).” Unlike Nu- 
Car, the language in Section 2(a) does not create a “pre- 
sumption” in favor of a union member that he may exer- 
cise as a matter of right but it does nevertheless establish 
a discriminatory advantage in favor of union members and 
against nonunion rnemliers. Such an ad\-antage based on 
union membership is violative of tlie Act, even tlioiigh it 
does not achieve the status of a presumption.’'’ 

As stated Iielow, the Trustees acted favorably upon 32 
applications lor pension credits under tSeetion 2(a). I’lie 
evidence presented does not sliow that in doing so the Trus- 


11. A (M ar Carriers, Inc., supra, wherein the Board found a 
provision of the Pension Bund violative of the Act as written 

Bader these circumstances, the Teamsters’ third defense fails 
See Statement of the Case above. uci^nse tails. 
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tees carried out Section 2(a) so as to discriminate against 
nonunion employees." Sucli non-discriminatory adminis- 
tration does not dissijjate the inherent improi)riety of Sec- 
tion 2(a). As was stated in the concurring opinion in 
Local 357, International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America v. N.L.R.B., 
365 U.S. at page 678: 

Tlie mere existence of a clause that on its face appears 
to declare preferential rights for union mem])ers en- 
courages union membership among employees or job 
applicants, persons not privy to the undisclosed intent 
of the parties, yet affected by the a])parent meaning 
of tlie contract. Hence the mere possibility that such 
a clause may actually turn out not to have been ad- 
ministered by the parties so as to favor union mem- 
bers is not enough to save it from condemnation as an 
unlawful discrimination.' 

The favorable probabilities and advantages for union 
members found above arose out of the terms and condi- 
tions of the collective bargaining agreements betw’cen the 
Teamsters and employer contributors to the Pension 
Fund.’“ Thus, they are a condition of employment affect- 
ing the employees of the trucking industry. To the extent 
that these conditions advantage union members and dis- 
advantage nonunion members they do violence to the pur- 
poses of the Act. Accordingly, it is found that the language 
of Article III Section 2(a) as written violates Section 8(b) 
(1)(A) and (2) and Section 8(a)(3) and (1) of the Act. 


” See the following section of this Decision. 
One of whom is White Kock Beverage. 
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CL Nu-Car Carriers, supra, at page 851 and 861 and cases 
cited therein. 


IJ. Article III Section 2(a) in Operation 


1. The General Counsel takes the Position 
That the Operation of tlie Fund is 
Discriminatory 

The General Counsel rested after putting in his proof to 
show that Article III Section 2(a) was \dolative per se of 
^ the Act. Ihe Teamsters and the Party in Interest then 
placed in evidence the practices and pi'ocedures of the Pen- 
sion Fund in liandling applications for pre 1937 Pension 
Cl edits to show that the Fund handled all applicants and 
applications without discrimination and therefore the lan- 
guage of the agreement was not violative of the Act. On 
the basis of the record evidence the General Counsel in his 
closing statement and brief, took the position that the ad- 
mmistration of Article 111 Section 2(a) hy the Teamsters 
was also violati\'(> of tlie Act.'’* Tlie record as a whole does 
not support the General Counsel’s position. 


The original complaint herein does not allege that the admin- 
rstration of .Section 2(a) was violative of tlie Act. To the extent 
that it alleges that .Section 2(a) is per rc. violative, it is broad 
enough to place in issue an allegation tiiat as administered the 
lund was also violative of the Act. In any event, the Teamsters 
voluMtanly introduced tiie facts upon which the General Counsel’s 
allegation is based, tlie matter was fully litigated at the hearing 
and IS included in Point JI, of the Teamsters’ brief, Cf G^tst K 
Newherg Conalruction Company, m NLRB 1108, 1110 fn. 12 ! 
See also. Local 146, Sheet Metal Workers, etc., 203 NLRB No. 168 
fn. 1, wherein an allegation in an amended charge was not inciuded 
as an allegation 111 the complaint and was not comsidered in issue 
by tlie Administrative Law Judge. The Board however decided 
the issue because “there was litigation of it.” ^ 
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2. Practice and Procedure 


Ihe determination of pension credits was a two stejj 
process. Ihe first was the collection of data. TJie second 
was the Trustees’ decision. 

Tlir: collection of data Avas performed by the Funds’ ad- 
ministrative staff’ and Avas commenced by the applicant 
filing' an application for pension credits, Eacli applicant 
filed a standard application form Avliich included an au- 
thorization to obtain earnings data from Social Security 
and a list of “all employers in the Trucking Industry for 
Avhom” the applicant ever Avorked. No time limit Avas siieci- 
fied. ihe applicant Av-as asked to start Avith liis “present or 
most recent employer first” and continue in that order. 
He Avas asked to use sepa.vate sheets of paper “if more 
space is needed.” 

A major problem for the Fund Avas the determination of 
periods of covered employmenf “ for the pre 1937 period. 


“ Tlie procedurefj were .standard for all applications whether for 
pension credits for employment prior to January 1 , 1937 or after 
that date. 

’’ An applicant Avas not requirod to make an independent investi- 
gation to prove covered employment. 

’“ Covered employment prior to January 1, 1937 according to 
Article III was defined as : 

Periods of emploj-ment, even before coverage by a Local 807 
contract, by an employer Avhich participated in the Pension 
Fund on September 1, 1950, shall also be credited, provided 
that it Avas emphvment in a category of work (such as a 
tlnverj lielper, atL.) wliich is covered by Local 807 agreements. 

Covered employment was interpreted in the Funds’ Booklet of 
Question and AnsAvers as folloAVS ; 

For the period before September 1, 1950 [covered employment] 

. . . may also include work not covered by a Local 807 contract 
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7 As stated in Section C aljox-e, the problem n-as made more 
djiTiciilt because of the al)sonee of Social Security records." 
After all the information available had been collated, the 
Fund analyzed the data, placed the analysis in the appli- 
cant’s folder and the entire folder was forwarded to the 
Trustees for their determination. This procedure occurred 
whether the application was supported by employer rec- 
ords or not. The Assistant Administrator stated that the 
hund did not take tlie employer’s record for granted. The 
union records’” were useful to validate the employer’s 
records to achieve the Fund’s sum of checks and balances 
and “to make sure the information that the man was giving 
us was true.” The Assistant Administrator continued: 

This is one ol the ways that we have of checking it. 

In other words, if the union records show that the 
company liad a contract, that this man was in fact 
listed on their seniority list at that time and that he 
was a member, I mean t'lese things show us that we’re 
on the right track and tlrat the; man would qualify for 
credit during tliat period of lime. But again, we would 




provided it was a job for wliieh Local 807 bargains and the 
employer participated in the jdan on (September 1, 1950. 

n applicatioii.s for po.st 1937 credits that rhita 

cml^^ed included Hoidal Hecurity and union recoS IJldS 
to the Aasi, slant Administrator of the Fund a combination of at 

for'' companies the employee worked 
lor, V he her each company had a contract, the senioritv listhiv 
the employee, and the type of work he was doing. S aSM 

bahmeet” 

S ‘ “'‘-■■""i-Mi.n'of 

According to the A,s.sistant Administrator, union records -meant 
eontiacts, seniority lists and initiation date into union membership. 
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put it on the analysis sheet and then submit it to the 
trustees for final determination. 

The Trustees reviewed each application individually. 
In making' theij' det(>rmination tliey considered all the data 
contained in the applicants’ file. In certain cases, oral tes- 
timony was considered to supplement tlie dtjcumental evi- 
dence. there wei'e available people who had been in the 
trucking industry since 1925 who had personal knowledge! 
of events, people and employment prior to 1937. Some of 
the Trustees of the Fund were in that categoi-y. Their tes- 
timony in connection with certain applications for pre 1937 
credits became part of the evidence used by the Trustees. 

Scotto an Lmployer Trustee detailed the procedure the 
Trustees went through generally in making their determi- 
nation. As an example of the use of oral testimony he re- 
leiied to ap 2 )lieant Caprio. When his case was being con- 
sidered, Mangan, President of the Teamstei's and one of 
the Trustees was ijresent. ]\langan was formerly employed 
))y the U.S. Trucking Corp. Mangan confii'ined from his 
personal knowledge that Caprio had been employed by U.S. 
Trucking prior to 1937 thougli that company had no record 
of the same. As Scotto put it: 

^ Foi' example, [Joe l\Iangan] happened to be the stew- 
ard on the U.S. .job. Absent all other documents, ab- 
sent (n-ery otlier type of evidence that we could find, 
Mr. Mangan came forward in his cairacity as steward 
at that time who could tell us yes, I worked with this 
man, he was on the .job, he was there in covered em- 
ployment, 1 was present at the same time. 
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Siangan testified witii regard to applicant Ubrico also. It 
IS noted that m both cases an affidavit was obtained from 
Siangan and included in each man’s file. Other than these 
two applications, the record does not show that other ap. 
plicant’s files Avere supplemented by oral testimony.’" 

Received in evidence without ob.jection was a summary 
and analysis of the action taken by the Trustees with re- 
gard to the 32 pre 1937 applications. The parties stipu- 
lated that tile summary jirepared by the Assistant Admin- 
istrator listed the data contained in each applicant’s file. 
Ihe stipulation also stated that summary did not contain 
everything that was considered by the Trustees m deciding 
each application. Also received in evidence were union 
records of the 32 applicants containing data used by the 
Assistant Adniimstrator in compiling the applicant’s file.”" 
Ihe parties in their briefs and argument deal with indi- 
\'idiial files and the evidence contained in tlie record for 
each individual. Of course, the record evidence is the 
basis for the final determination herein that there was no 
violation oi tlie Act in tlie administration of the Fund. 

3. Analysis and Conclusions 
a. Introduction 

The (leneral Counsel to support the allegation of dis- 
crinunation refers to six applications (King, De Stefano, 

utc's wtn-riS llv testified. He stated that min- 

utes \vue kept the trustees ot the action taken on each deei 

Mon; that without the.se minutes he was unable to state whether 
lie Avas present wlien a particular application was decided. 

"" No applipuit’s comiilete file was placed in evidence nor does the 
record contain a clear statement of the actual data’S by the 
trustees in connection with each application. ^ 
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•Sloan, Biirko, Oeyor and A\VjyKick). Ho claims the initi- 
ation date i)layod a significant role in the deterininalion of 
the pens^ion cvedilH.“' He also refers to 10 other ajjiiliea- 
tions (Geis, l.a Horto, Firman, H’AvoIa, GolKm, Haum, 
Ivelly, Connoj's, Ivrauss, and Zalewski) wherein })ension 
credits Avere l)aHed on tlie initiation dates “which dates Avere 
later than dates estahlisIiod''“ hy said aijplieants for having 


commencefl their employmerit in covered employment from 
other evidence.” As a result, the General Counsel asserts 
that the applicant Avas “granted fewer pension credits.” 


Generally, the General Counsel contends that the initiation 
date, evidence of membership in the Teamsters Avas used 
by the Trustees to create a presumption of covered em- 


ployment; that this Avas the same type of presumption, the 
Boai'd found unlawful in Nu-Car Carriers, supra. 

I he (jcneral Counsel does not refer to the remainder of 
the 32 cases decided by the Trustees. It is considered 
essential tliat tliey as Avoll as the ones referred to hy the 
General Counsel he examined to determine whether in fact 
the operation of the Fund and the granting of pension 
credits were administered so as to violate the Act. 


1). A nidysis of tlie / G pre 1937 Applications * 

The General Counsel considered Not 
Violative of the Act 

^rhe Genei’al Counsel does not assert a violation of tlu; 
Act in the case of IG applications. 

The Genera) Coini.sel does not .show how the playing of a 
“.significant role” i.s violative of the Act. 

Tills word was used by (lie General Counsel. Perhaps a better 
word IS “assei’ted.” 
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Witii I'CK'ard to /ivo aijjjlicatioiiH (Wild, S{)inc]]i, Rocco, 
Ra.silci and Krononj pcnision ci'odits woj'c granted to tlie 
applicant to coinincnec at a date later than tliat of his 
initiation date where ernjiloynient J'ecords in the file showed 
that his einploynient started at the later dated'' 

ith regard to lour apjilieations (Howard, Tracey, Kle- 
jiacki, and Zelenkaj pension ei'edits were granted to the 
applicant based on employment that commenced prior to 
the time of his initiation dated' 

With jogard to five aptilieations (Vukek, IMaz'/a, La 
Rocca, Haj, and Thor{)) jiension credits were granted to 
ajijjlicants based on their emjiloyment records. The record 
contained no union initiation dato.“ 

ith regard to Uhrico’s application, jiension credits were 
granted to him commencing with his union initiation date 
of October 25, 1927 which was later than the date that he 
commenced (‘luiiloyment. The record includes Social Se- 
curity records sliowing that Ubrico was eni])loyed by Cen- 
tury Tran.sjiortation from 1937 forward. Also it contains 
Alangan s affidavit that Ubrico wa.s working for Century 
from 192G to IbSGd" 


- lie record .show.s tluit tliese condition.s are the same as tliose 
lor the 10 above wlierein the General Counsel as, sorts a violation, 
the General Counsel does not distinguish these from the 10. In 
all 1.) the pension credits started with the initiation date later 
tiian tlio cinpioyiiioiit dutc. I5uc;!i rccuivocl Tower credits. 

‘'Apparently, the Trustees did not consider the initiation date 
the eontrolbng factor. • 

“■■'O'he record does not account for the lack of the initiation date 
Ihe record doe.s show that all .32 aptilieants were union meiribers. 

"" The General Counsel does not question this decision. It is noted 
lliat in thi.s case as with the 15 mentioned above the initiation date 
was iised for the eommeneement of pension credits and not an 
earlier employment date. The result wa.s the same, a loss of pension 
credits. 
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•With regard to Caprio’s application, pension credits Avere 
granted to him from March 1, 1932. His union initiation 
date Avas March 7, 1932. His employer had no record of 
employment for tlie period from 1932 to 1936. The record 
includes an affidavit of Mangan shoAving employment for 
that period. 

Examination of the foregoing shoAvs that the results ob- 
tained bear out the Trustees’ statements that each ap- 
pliction Avas handled on an individual basis. No set pattern 
of treatment is shoAvn. The union record Avas included in 
the apihicant’s file and A\'as considered as a factor in the 
determination process. In some cases, the initiation date 
Avas given more Aveight than in others. There is no shoAv- 
ing, hoAvever, that the union record Avas used other than as 
evidence by the Trustees in making their decision. 

c. Analysis of 16 pre 1937 Applications 
The General Counsel considered 
Violative of the Act 

The next six eases to be dealt Avith are those first listed 
above by the General Counsel as violative of the Act. 

With regard to feloan’s a 2 )plication, his file shoAved an 
employer lettei’ stating he started Avork in 1935. Sloan Avas 
granted pension credits from July 1, 1935. His union initi- 
ation date Avas June 20, 1935. The record contains no ex- 
planation for the selection of the later date to commence 
Sloan s pension. In any event, this condition is the same 
as that of Wild, Spinelli, etc., in Section (b) above to which 
the General Counsel did not object. It may be that the 
union initiation date affected the choice of the later date 


L 
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but absc'ut additional inforination the conclusion is not 
warranted. IT tlie initiation date did alleet tlie selection 
of tlie lato). date (whcli is not an im])rol)ablo conclusion 
as a niatler ot I'eg'ularity) th(‘n the reasoning applied to 
the next three cases is also ajj^jlicable to Sloan with the 
same result. 

With regard to three applications (Burke, Geyer and 
oyzick) pension credits wei’o granted to the applicants on 
the combined evidence of em])loyment records and union 
records. Burke’s file contained a letter showing he had been 
first employed during the early part of 1934. No specific 
dat(‘ was indicated. Burke was granted pension credits 
starting with March 12, 1934, the union initiation date. 
Geyer’s file. contained a letter from the employer showing 
a date of hire in 1935. Again no .specific date was included, 
Geyer was granted pension credits starting with Decem- 
ber 14, 1935, the union initiation date. Woyzick’s file con- 
tained a letter showing he started employment in 1927. No 
specific date, was mentioned. AVoyzick was granted pension 
credits starling with Heptember 7, 1927, the union initi- 
ation date. 

The record contains no explanation why the Ti'ustees 
y y<^^'ose the initiation date in the last three cases. This deci- 
/./'OAfiion does not pass in any way ujion the rightness or wisdom 
of the fi’rristees’ decisions. It deals only with that aspect 
of the administration of the Fund that is alleged to be 
violative of the Act. Auewed from the, latter aspect, the 
Trustees’ decisions are not considered unreasonable. The 
lecoids beloi’o the rrustees as sliown abov'e, contain no 
definite, date of employment. For Fund purposes a par- 
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ticulai tiine must be fixed. To resolve this problem the 
Iriistees selected tlie one item that reliably specified a time, 
the union initiation date. It could reasonably be concluded 
that as of that date each of the three applicants were or 
had started working for tiie .specified employers. Such a 
decision undoubtedly gave sigTiificance to the union initi- 
ation date. In the opinion of the writer it did not give the , 
date improper or illegal significance nor was its use to 
resolve a procedural problem discriminatory. 

With regard to two applications (King and De Stefano) 
pension credits were granted as'*' a result of the combined 
evidence of the application and the union records. King’s 
application claimed employment from 1934 with R. R. Motor 
Haulage, Inc. No employer records could be obtained. The 
union record show(‘d the name of his employer to be “R & 
R,” and also, contained King’s initiation date. King was 
gi'anted iiension credits from September 19, 1934 the initi- 
ation date. Do Stefano was a case similar to King’s. His 
application claimed employment by De Stefano Trucking 
in 1934. No emiiloyer records were obtainable. The union 
T’ecord showed that lie had been employed by four trucking 
companies including De Stefano. Also, Social Security rec- 
ords shoAved De Stefano employed by De Stefano Trucking 
in 1.137. De Stefano Avas granted pension credits commenc- 
ing with September G, 1934, his initiation date. 

As Avith the three cases dealt with in the preceding para- 
grajAh, no explanation of the choice of initiation date is 
given. HoAvever, as in those cases, it appears from the 
combined records of the ajAplicant and union that King and 
De Stefano stalled employment some indefinite time in 
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1934. Accordingly, in the opinion of tlie writer the roa.son- 
ing ai)plit‘(I to the above tliree cases applies equally well 
to these two. 

The next JO cases ar<; those listed by the (Jenei'al Coun- 
sel as \'iolative ol the Act because the consistent use of the 
initiation date to grant pension credits was based on a pre- 
sumption of covered employment J'ound illegal in Nu-Car 
Carriers, supruJ'' 

Tlie basis for the General Counsel’s contention that the 
illegal resumption was used in all 10 cases is the testimony 
of Scotto, the ICmployer Trustee regarding the decision hy 
the Trustees in the La Morte application, one of the 10 
cases above mentioned. Following is a resume of the facts 
dealing ■with the La l\Iorte decision. 

La Afoitos application claimed he .started covered em- 
ployment in 1928 with V. A. .Mature & Co., Tnc. Included 
in the file was an a(Tida\'it from the company stating that 


27 


.secondary argument of the General Coumsel i.s that the ini- 
tiation date being laler than tlie einiiloyment date claimed by the 
applicant, there was a resultant lo.s.s of pension credits. This sec- 
ondary argmnient is also rejected. This argument appears to be 
based on the premise that the 'I’rustees should aecepi the cmplov- 
ment date, stated by the applicant in his application. Such a prem- 
ise goes to the di.scretion and judgment of the Trustees in dealing 
with the evidence beiore them. 'I’hat discretion is not subiect to 
review by the Hoard except where it is shown to be violative of the 
Act. ft IS sigiiifieaiit and patent that the Trustees did not accept 
the apidieaiit.s appliimtioii as evidence of covered employment 
I hiis without the union records in tho.se ea.ses. the applicant would 
have been granted no pre UW7 pension credits. The u.se of the 
anion recori Is f ine.luding the initiation date) granted the applicant 
pension credits irom the initiation date forward. In this manner 
the applicant received more pension credits, not less as claimed by 
the General ( oiin.sel. Ihis leaves lor discussion the main conten- 
tion of the General Counsel dealing with the illegal presumption. 


180a 


Decisim of Administrative Law Judge 
Benjamin A. Theeman 

La ]^Iorte Avas a truclc driver for the company from 1928 
to 1945. Social Security records .showed that V. A. Mature 
was La Morte’s employer commencing with 1937. La Morte 
was granted pension rights commencing with his union 
Initiation date of October 15, 1936. Scotto testified that the 
Trustees made that determination because the facts be- 
fore them showed “no evidence of covered eraplojunent.” 
The Trustees did not accept the affidavit from V. A. Maturo 
standing alone. ““ The Trustees accepted La Morte’s initia- 
tion date as evidence of covered employment because as 
Scotto stated “There’s a presumption there that if he’s a 
union member, there would be covered employment.” 

Examination of the remaining nine cases shows that the 
initiation date as shown in the union records was used by 
the Trustees to^ be the starting time for the commencement 
of pension credits. In granting pension credits the testi- 
mony of Scotto and the record as a whole shows tliat other 
evidence than, the initiation date was also considered in 
making the determination. 

Of the nine remaining cases, six show evidence in the ap- 
plication, of emploj'ment that preceded the union initiation 
date. The union record or other evidence shows similar 
data. The Trustees, however, used the initiation date as the 
commencement of the pension credits. No explanation for 
this action is given. The record data Avith regard to these 
six cases follows : 

Geis’ application claimed he started working for the Wil- 
liam Geis Trucking Corp. in 1929. A letter from the com- 


The record does not give the reason for this action. 
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pany stated he had started in L92G. The union record does 
not show any employer’s name. Social Security records 
were not mentioned, Oeis received pension credits com- 
menciiif^ with his initiation date of September 7, lf)34. Tlie 
record contains no explanation for the use of the initiation 
date. No comment is made on the similarity of tlie names of 
^ the applicant and the company.’”' 

Firman’s application claimed he was employed by Has- 
man & Bazt, Inc., commencing from 1929 to 1942. Social 
Security records show that Herman & Bazt was his em- 
ployer from 1937 forward.”” No record of Firman’s em- 
ployment prior to 1935 was available. Firman received 
pension credits commencing with his union initiation date 
of Ajinl 9, 1935. Scotto testified that he did not recall wliat 
wan con.sidered by the Trustees in the determination of 
Firman’s ease. 

Cohens application claimed covered employment from 
1.923”' with a firm called J, Cohen & Bros., Inc. The union 
record showed his emiiloyer at the time he joined the union 
to be Cohen Bros. Social Security data was not shown 
No employer records wer<. available. Cohen was granted 

pension credits from June 20, 192!) tl,e date of his union 
initiation. 

Baum’s afijilication claimed einjiloymmit by Daniels & 
Kennedy, Inc. from I!)3;: foi-ward. Emjiloyei recorrls did 

J There is fe.stiiiiony in the record that Owner-operator.s of truck- 
aif, coinji.mic.s arc iioi within covered emplovment. 

’^The J.ssistanf Administrator testified that Social Securitv ree 
ords were used as evidence of pre I'i,')? emidoyinent because of tlie 

faetorofeonlimiity of employment. wt au.se of the 

In anotlier place in the record thi.s date i.s .shown a.s 1920. 
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not cover employment from 1933 to 193b'. Social Security 
records were not shown. The union record showed em- 
plojTnent with “D & K.” Damn was granted pension credits 
commencing with July 11, 1936, his union initiation date. 

Connors’ application claimed covered employment by 
Conboy Trucking Corp. beginning with 1926 or 1929. Social 
Security data was not shown. No emjjloyer records were 
available. His union record showed an emihoyer “Conboy 
Tkg.’ Connors was granted pension rights commencing 
with October 1, 1934 his union initiation date. 

•Zalewski’s application claimed covered employment from 
June 1, 1935 with L. T. Stevenson Co., Inc. No employ- 
ment records were available. Social Security data was not 
shown. The union record showed that an employer was “L. 
T. Stevenson.” Zalewski was granted pension credits com- 
mencing with November 4, 1935, his union initiation date. 

The three remaining cases are set forth herein as the 
record shows the data concerning each : 

D’Avola’s application claimed covercsd employment from 
1934 forward. No employer records were available. Social 
Security data was not shown. The record coni 3 .ins no other 
information as to the action taken by the Trustees except 
that D’Avola was granted pension credits commencing with 
January 1, 1935.’’^ 

Kelly’s application claimed covered employment with 
J. M. Walker & Sons from 1932 or 1933 to 1937. Social 

== In the summfiry tlie date that D’Avola became a union member 
I.S shown ;i.s “193.0.” The union record in evide.nce .showed a date 
11-5-35. No e.\'planation of the.se items is contained in the record. 
This discrepancy casts .some doubt on the fact that January 1 1935 
was D’Avola’s initiation date. ’ 
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Security data was not shown. Ilis union record shows em- 
ployment as a driver with two firms other tlian Walker: 
No employer records were a\'ailable. Kelly was granted 
pension credits from October 1, 1934, his initiation date. 

Kiauss application claimed covered (‘mployrnent with 
the Gceham Trucking Company, from September 1930. 
Social Security data was not sliown. No emjdoyer records 
were available. His union record showed another employer. 
Krauss was granted pension credits commencing Septem- 
ber 7, 1934, his union initiation date. 


d. Conclusion that the Fund was not 
Administered in Violation of the Act 


In view of Scotto’s testimony in the La .Morte case it is 
not unreasonable to conclude that the Trustees gave effect 
to the initiation date in the above applicants’ files to create 
a piesurnption of having worked in cos’ered employment. 
The Teamsters and the Party in Interest do not deny this. 
In their brief they state “In those instances where no em- 
plo} et records were availalrle and the trustees were satis- 
fied that the applicant worked in pre 193?' employment, the 
initiation date into Kesirondent union was used as the 
commencement date for past service credits .... It rep- 
resented the only prudent solution to a practical problem. 
The trustees . . . apjdied a common factor to each of those 
claims.” 


The General Counsel lightly states that “This is the same 
type of presumption which the Hoard found to lie unlawful 
when embodied in a provision of a Pension Fund’s rules and 
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regulations in the Nvj^Car Carriers Case:' The distinc- 
tion between Nu-Car and this case is contained in his state^ 
ment. Ihe Nio-Car Carrier decision lorbids the inclusion of 
the presumption in the document establishing the Fund. It 
does not forbid the use of the presumi^tion where necessary 
to determine a particular case when all the facts involved 
are considered including that presumption. What is pro- 
scribed in Nu-Car is the pre-establishment of the presump- 
tion as a matter of right. The subsequent use as a factor 
of evidence in the decision making process is not proscribed. 
The use of presumption is a valuable tool in making deter- 
minations."' Nothing has been shown in this case that the 
Tiustees used the presumption of covered emplojnnent 
herein in a manner forbidden by the Act. The General 
Counsel has not shown that the presumption was invalid,"’ 
nor has he shown any particular case or cases wherein no 
evidence was considered but the initiation date of the 
applicant. As stated above and as an examination of the 32 
eases shows, each case appears to have been resolved on its 
own merits. It turns out that the use of the initiation date 
benefits the union members. But it is not shown that such 
benefit is improper nor its use in making the pension credit 
grant impioper. To a certain extent the existence of this 
presumption is a by-product of union membership or col- 

In agreement with th.'?.t deei.sioii as found above, the provision 
contained in the Team.sters Fund Agreement was found in viola- 
tion ot the Act. 

;‘‘ For example, presumption of regularity, failure to produce 
evidence, of continuity, of continuing majority, etc. 

do the contrary, .taking into consideration the experience and 
knowledge of the Trustees it is concluded that the presumption is 
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lective bargaining which if not used iin])ropcrly should 
not be denied a union member.^'’ Aecorrlingly, on the record 
as a whole it is found that it has not been sliOAvn t!,at the 
pension fund has been administered by the Fund in a 
manner violative of the Act, 

Upon the foregoing findings and the entire record, I 
make the following: 

Conclusions of Law 

1. Iruck Drivers Local Union Xo, 807, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpeis of America, at all times material herein has been 
and is a labor organization within tlie meaning of Sec- 
tion 2(5) of the Act. 

2. White Rock Beverages, Inc., at all times material 
heiein has been and is an emjiloyer engaged in cornmerco 
within the meaning of Section 2(2 j, (0) and (7) of the Act, 

3. Assertion of jurisdiction in this proceeding is proper. 

4. By entering into an agreement with Wdiite Rock and 
other employe’s engaged in commerce for a pension fund 
containing the following sentence: 

Consequently, anyone who was a member of Local 807 
prior to the period commencing January 1, 1937 may, 
at the sole discretion of the Trustees, be given a year 
of Pension Credit for each year he was a member of 
Local 80G during this period. 


See Nu-Car Carriers, supra, at pages 850 and 859 . 
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The Teamsters has restrained and coerced, and is continu- 
ing to restrain and coerce employees in the exercise of 
rights guaranteed in Section 7 of the Act, in violation of 
Section 8(b)(1)(A) of the Act, and has caused and at- 
tempted to cause and is continuing to cause and attempt to 
cause employers including White Rock to discriminate 
against employees in violation of Section 8(a)(3) of the 
Act, thereby violating Section 8(b) (2) of the Act. 

5. The aforesaid unfair labor practices affect commerce 
within the meaning of Section 2(6) and (7) of the Act. 

6. The Teamsters has not engaged in any violation of the 
Act in the actual administration of the Fund. 


The Remedy 


Having found that the Teamsters has engaged and are en- 
gaging in unfair labor practices, it is recommended tliat 
Teamsters be required to cease and desist therefrom and 
l^ost appropriate notices in effectuation of the policies of 
the Act. 

Upon the foregoing findings of fact, conclusions of law, 
the entire record, and pursuant to Section 10(c) of tlie Act, 
I hereby issue the following recommended ;■*' 


no exceptions are filed as provided by Section 
10w,4o of the Board Kales and Regulations, the findings con- 
clu.sion.s, recornniendation.s, and Recommended Order herein ‘ihall 
as provided in .Section 102.48 of said Rules and Regulavions be 
adopted by the Board and become its findings, concJu.sions, and 
Order, and all objections thereto shall be deemed waived for all 
purposes. 
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Obdeii 

iiuek Drivers Local Union No. SOT, International 
Brotherhood of TeamsterSj Chariffeiu's, Warehoiiseraon and 
•Helpers of America, its oriic(;j-.s, represe.ntativos on the Pen- 
sion Fund of the N. Y. C. Trucking industry— Local 807, 
shall ; 

1. Cease and desist from : 

(a) In any manner subscribing or being irarty to, main- 
taining, supporting, or participating in the Pension Pro- 
gram or Pension Fund cstablislied Ijy or arising out of or 
in relation to a certain Agreement and Declaration of Trust, 
dated December 1, l!)50,,_pr other inslrnnient, as reflected 
01 implemented in any Riy^, and Regulations, or practices, 
adopted or followed thereunder, insofar and so long as any 
thereof (1) provide or allow service credits for pension 
purposes based upon or arising out of union membership, 
or (2) provide or allow service credits for pension pur- 
poses based upon union membership as establishing or sup- 
porting a finding or conclusion, or employment under a 
collectiv'e agreement cognizable for pension entitlement 
purposes in whole or in part, or (3) provide or allow ser- 
vice credits on any other basis discriminatorily in violation 
of the National Labor Relations Act, so as to favor union 
members over nonunion employees employed under the 
same collective agreement or in the same collective bar- 
gaining unit as such union members. 

(b) In any manner causing AVhite Rock lieverages, Tnc., 
or any othei- employer engaged in commerce, through con- 
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tribution to, solicitation or request to contribute to, or par- 
ticipate in such Pension Program, Plan, or Fund, to dis- 
criminate against employees so as to encourage or dis- 
courage union membership or otherwise so as tlieroby to 
violate Section 8(a)(3) of the Act 

(c) In any like or related manner (1) violating Section 
8(b)(1)(A) or (2) of the Act, or (2) causing White Rock 
Beverages, Inc., or any other employer engaged in com- 
merce to violate Section 8(a)(3) of the Act, or (3) re- 
straining or coercing employees in the exercise of any 
rights guaranteed in Section 7 of the Act. 

2. Take the following affirmative actions, which are 
necessary to effectuate the policies of the Act: 

(a) Forthwith transmit to the Trustees of the Pension 
Fund of the N. Y. C. Trucking Industry — Local 807 copies 
of this Decision and take the necessary steps to implement 
the requirements of this Order. 

(b) Post at its business offices and meeting places, and 
cause to be posted at the premises of the Pension Fund, 
copies of the Notice attached hereto marked “Appendix.” 
Copies of said Notice, on forms provided by the Regional 
Director for the 29th Region, shall be duly signed and 
posted immediately upon receipt thereof and maintained 

Iji the event the Board’s Order is enforced by a judgment of a 

words in the notice reading 
T’umy NATIONAL LABOR RELA- 

TIONh BOARD shall be clianged to read “POSTED PURSUANT 

T™ UNITED STATES COURT OP 

APPEALS ENPORCINO AN ORDER OP THE NATIONAL 
LABOR RELATIONS BOARD.” ^ ^^iviruiNAi. 


V 
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for 60 eonsecntive days thcrearter in conspicuous places, 
including all places where notices to members and to Pen- 
sion Fund applicants are customarily posted. Eeasonable 
steps shall bo taken to insure said Notice is not altered, 
defaced, or covered by any other mateidal. 

(c) Notify the Regional Director for the 29th Region in 
writing, within 20 days from receipt of this Decision and 
Recommended Order, what steps have been taken to comply 
therewith.®" 

It is further ordered that the comjilaint be dismissed as 
to the allegations not found heroin to be unfair labor prac- 
tices. In keeping with the foregoing,, the motions to dismiss 
the complaint are denied and the affirmative defenses al- 
leged are found inadecpiate. The contention is not valid 
that the Article III, Section 2(a) cannot be considered to 
encourage or discourage member.ship in any labor organiza- 
tion within the meaning of Section 8(a)(3) because it re- 
lates to the period prior to January 1, 1937. The rationale 
foi this conclusion is laid out in Nu-Car Oarriers , supra, 
at page 863 and the cases cited in fn. 3, page 831. 

Dated at Washington, D. C. 

/s/ Ben.tamtn a. Theeman 
Benjamin A. Theeman 
Administrative Law Judge 


X7 and order herein are based on tho.se eontained in 

A u-l ar Carrier, S', supra. 
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JD-463-73 



BY QRm OF im 



AM AGENCY OF THE UNITED STATES GOVERNMENT 


AFTER A TRIAL IN VmiCH ALL SIDES HAD THE CPPORTUKITY TO 
PRESENT EVIDENCE AND ARGUMENTS, THE NATICKAL lABCR 
RELATICHS BOARD HAS DECIDED THAT THIS UNION HAS VIOLATED 
THE NATIONAL LABCR REI>.TICNS ACT BY BEING A PARTY TO, 
MAINTAINING, AND PARTICIPATING IN A PENSION PROGRAM 
AND FUND WHICH UNLA-WFULLY DISCRIMINATES IN FAVOR OF 
PERSONS WHO WERE MEMBERS OF A TEAMSTERS UNION PRIOR 
TO JANUARY 1, 1937. THE NATIONAL LABOR RELATIONS 
BOARD HAS ACCORDINGLY ORDERED US TO DISCONTINUE THIS 
FEATURE OF THE PENSION PROGRAM AND FUND TO POST THIS 
NOTICE. 

"WE WILL NOT subscribe or be a party to, 

; maintain, support, or participate in any 
, ' Pension Program, Plan, or Fund which, in 
> .violation of the National I^bor Relations 
Act, dlscrlfflinatorlly favors past or present 
Union members in the award of service credits 
or otherwise in connection with qualifying 
for pensions. 

WE WILL NOT in any way cause an es^loyer ) • 

■ including, WHITE ROCK BEVERAGES, INC., 
through contribution to or participation 
in any such Pension Program, Plan, or Fund, 
to discriminate against eiqployeea so as to 
encourage or discourage Union membership, in 
violation of the National Labor Relations Act. 

HE WILL NOT in any like or related manner 
restrain or coerce any es^loyee in the exercise 
of any of his rights under the National Labor 
Relations Act. 


TRUCK DRIVERS LOCAL UNIffil NO. 807, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS CP 

AMERICA 

(Labor Organization) 


Dace 


t 


By 

(Representative) 


(Title) 


THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE 


This notice must remain posted for 60 consecutive days from the data of postinn and must not bo nitorod, defaced, 

questions concerning this nolic^r compliance with Its provisions may bo 
directed to the Board's Office, 16 Court Street - 4th Floor, Brooklyn, N. Y, 11241 (Tel; No. 
596-3750). 
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UNITED STATES OF AMERICA 
^ Bufoue thk Na'J'ioxal Labor Relations Board 
AVashixgton, D. C. 


[captions omitted] 


Ti-uck Ditvots Local Union No. 807, International Broth- 
erhood of Tc'ainsters, Clianffeurs, AYarelionsernen and 
Helpers of America, Resiiondont lierein, and Pension Fund 
of the New York City TnickiDg Indnstry—Jmeal 807, Party 
in Interest, take exceptions to the Administrative Law 
Judge’s Decision in the following resiiects; 

1. To the finding [Administrative Law Judge’s Decision 
(JD), p. 5, 7-13] that: 

“The General Counsel asserts that the language in each 
chaige Ly these and other acts, the above named 
labor-organization has restrained and coerced em- 
ployees in the exercise' of their rights guaranteed un- 
der Section 7 of the Act,’ sipiports the issuance of 
the complaint. There is merit to the General Counsel’s 
position. The motion to dismiss based on the inade- 
(juacy of the charge is denied.” 

2. To the finding [JD, p. 5, 25-35] that: 

“By examination it can be seen that the violation of the 
complaint allegation is not far removed from Imt is 
of the same class as the specific allegation in the 


com- 
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plaint. Both refer to a preference to union nieinbers 
based on union membership. Southern Materials Com- 
pany, Inc., etc., 181 NLRB 958 fn. 1. Thus, there ap- 
pears little doubt that the action referred to in the 
complaint allegation is sufficiently ‘closely related’ ■* to 
the specific cliai-ge allegations as to come within the 
scope of the ‘By these and other acts’ language of the 
charge. Under such circumstances it cannot be said 
that the Regional Director has issued a complaint on 
his own initiative as he is forbidden to do by Section 
10(b) of the Act. Great Plains Steel Gorp., 183 NLRB 
No. 96 and cases cited therein.” 

3. To the. finding [JD, p. 5, 38-44] that : 

“Further, it is noted that the Teamsters and the Party 
in Interest were giv'en notice that further jiroceedings 
were contemplated. The Regional Director’s letter re- 
fusing to issue complaint contained the sentence ‘The 
remaining portions of your chargii are being processed 
further.’ The letter denying the appeal stated that 
Section 8(b)(1)(A) violations were being processed 
based on illegal provisions of the pension fund agree- 
ment.” 

4. To the finding [JD, p. 7, 29-31] that ; 

“Section 2(a) in effect separates pre-1937 applicants 
into two classes (1) members of the Union prior to 
January 1, 1937 (2) non-members of the Union prior 
to January 1, 1937.” 
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5. To the finding [JD, p. 7, 31-35] that:- 

As written Section 2(a) grants two advantages to the 
Lnion inoinber employee over the nonimion-mernber 
employe(‘: (1) it inci'eas(‘S the probabilities of a Union 
member to get pension credits; (2) it increases the 
burden of proof .of the nonunion-member.” 

C. To the finding [JD, p. 7, 37-47, p. 8, 1-14] that: 

Ihese advantages are siiown by the following example 
which reduces the language of Section 2(a) to the 
simplest possible situation. During the year 1934 to 
1937 two applicants were employed by Employer X 
and Employer Y re.sxx-ctivdy. Ap 2 )licant one was a 
union member. Applicant' two was nonunion. Em- 
ployer X and Y and their records are no longer exist- 
ent. No other confirmation or record concerning 
covered employment is available than the statement by 
each applicant of his emjjloyment. Section 2(a) is 
apj)licable to such a set of facts. It [rrovidos that un- 
der such circumstances, ‘ . . . anyone who was a mem- 
ber ol Local 807 i)rior to the period conmumeing Janu- 
ary 1, 1937 may, at the sole discretion of the Trustees, 
be given a year of Pension Credit for each year he 
was a member of Local 807 during this period.’ It is 
reasonable to conclude that absent other facts the Trus- 
tees will exercise their discretion iii favor of granting 
the iKuision credits to the union member.'* P>ut regard- 
less of what occuj'red or Jiiight occur in ])raetjc(!,' and 
looking only to the language itself as written it is clear 
that a union member’s probabilities of receiving pro 
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1937 pension credits are greater than those of a non- 
union inemher. For under its terms the union member 
is in a position to receive pension credits Avhere a non- 
union member may not. Under the terms of the Pen- 
sion Fund the pre 1937 credits are worth at least $10.00 
a month additional for each year of pension credit. 
Tlxis pajunent is not considered insubstantial an ar- 
rangement wherein only union members receive this 
advantage is also not insubstantial. Between tlie union 
and nonunion members under such circumstances, the 
language of Section 2(a) makes that value available 
only to Teamster members.” 

7. To the finding [JD, p. 8, 16-28] that: 

■‘As written Section 2(a) .sets up two unequal standards 
of proof of covered employment. Under the given situ- 
ation the union member is in a position to rely on his 
union membership to support his application. The non- 
union member cannot do so. Laclcing this siqiport the 
nonunion member is required to exercise extraordinary 
efforts to obtain confirmatory ju-oof. It follows that 
the nonunion member’s burden of proving his claim is 

*' heavier than the union members. Certainly this dis- 
tinction creates an advantage for the union members. 
... To the extent of an easier burden of proof the 
union member was given an advantage over the non- 
union member because of liis union membership.- To 
that extent also Section 2(a) discriminated against 
nonunion members." ” 
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8. To the finding [JD, p. 9, 4-18] that: 

“Such non-discriminatory administration does not dis- 
sipate the inherent impropriety of Section 2(a). As 
was stated in the concurring opinion in Local 357, In- 
ternational Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America v. NLRB, 365 
U.S. at page 678 : 

‘The mere existence of a clause that on its face ap- 
pears to declare preferential rights for union mem- 
bers encourages union membership among employ- 
ees or job applicants, persons not privy to the un- 
disclosed intent of the parties, yet affected by the 
apparent meaning of the contract. Hence the mere 
possibility that such a clause may actually turn out 
not be have been administered by the parties .so as 
to favor union members is not enough to save it from 
condemnation as an unlawful discrimination’.” 

9. To the finding [JD, p. 9, 20-29] that : 

‘The favorable probabilities and advantages for union 
members found above arose. out of the terms and condi- 
tions of the collective bargaining agreement between 
the Teamsters a.ud employer contributors to the Pen- 
sion Fund.’" Thus, they are a condition of employment 
affecting the employees of the trucking industry. To 
the extent that these conditions advantage union mem- 
bers and disadvantage nonunion members they do vio- 
lence to the purposes of the Act. Accordingly, it is 
found that the language of Article III, Section 2(a) as 
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written violates Section 8(b)(1)(A) and (2) and Sec- 
tion 8(a)(3) and (1) of the Act. Cf. Nu-Car Carriers, 
supra, at page 851 and 861 and cases cited therein.” 

10. To the finding [JD, p. 13, 44-46] that: 

“In all 15, the pension credits started with the initiation 
date later than the employment date.” 

11. To the finding [JD, p. 18, 17-20] that: 

“In view of Scotto’s testimony in the La Morte case it 
is not unreasonable to conclude that the Trustees gave 
effect to the initiation date in the above applicants’ 
files to create a presumption of having worked in cov- 
ered employment. The Teamsters and the Party in 
Interest do not deny this.” 

12. To the finding [ JD, p. 18, 29-32] that : 

“The General Counsel rightly states that- ‘This is the 
same type of presumption which the Board found to 
be unlawful when embodies in a provision of a Pension 
Fund’s rules and regulations in the Nu-Car Carriers 
Case.” 

13. To the finding [JD, p. 18, 46-47] that : 

“In agreement with that decision as found above, the 
provision contained in the Teamsters Fund Agreement 
was found in violation of the Act.” 

14. To the finding [ JD, p. 19, 3-4] that : 

“It turns out that the use of the initiation date bene- 
fits the imion members.” 
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15. To the finding [JD, p. 19, 6-8] that: 

“To a certain extent the existence of this presumption 
is a by-product of union membership or collective bar- 
gaining which if not used improperly should not he 
denied to a union member.'*" ” 

16. To the Conclusions of LaAV numbered 4 and 5 [JD, 
p. 19, 29-46]. 

• 17. To the entire proposed Remedy and the entire rec- 
ommended Order of the Administrative Law Judge [JD, 

pp. 20-21]. 

Respectfully submitted, 

J. Warren Mangan, Esq. 

Arthur Liberstein 

Zelby, Bursxein, Libersteinv 
& Hartman, Esqs. 


t 
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JKP 

207 NLKB No. 47 D— 8074 

Long Island City, N. Y. 
UNITED STATES OF AMERICA 
Before the National Labor Relations Board 


[captions omitted] 


On July 16, 1973, Administrative Law Judge Benjamin 
A, Theeman issued the attached Decision in this proceed- 
ing.‘ Thereafter, the General Counsel and the Respondent 
filed exceptions and supporting briefs. 

Pursuant to the provisions of Section 3(b) oi.' the Na- 
tional Labor Relations Act, as amended, the National -Labor 
Relations Board has delegated its authority in this proceed- 
ing to a three-member panel. 

The Board has considered the record and the attached 
Decision in light of the exceptions and briefs and has de- 
cided to affirm the rulings, findings, and conclusions of the 
Administrative Law Judge and to adopt his recommended 
Order, as modified herein.^ 


Order 

Pursuant to Section 10(c) of the National Labor Rela- 
tions Act, as amended, the National Labor Relations Board 
adopts as its Order the recommended Order of the Ad- 


^ Pension Fund of New York City Trucking Industry Local 807 
was represented at the hearing as Party in Interest. 

While the Administrative Law Judge’s Decision does not pro- 
scribe using membership in a labor organization as a factor in de- 
termining eligibility for pension credits, his recommended Order 
appears to do so. Accordingly, we have modified the order to ac- 
curately reflect the Administrative Law Judge’s conclusions. 


-/ 


/ 
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ministrative Law Jtidge, as modified below, and hereby 
orders that the Eespondent, Truck Drivers Local Union 
No. 807, International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, Long Is- 
land City, New York, its officers, agents, and representa- 
tives on the Pension Fund of New York City Trucking 
Industry Local 807, shall take the action set forth in the 
said recommended Order, as modified below. 

1. Delete paragraph 1(a) of the recommended Order 
and substLute the following: 

“(a) In any manner subscribing or being party t(», main- 
taining, supporting, or participating in the pension pro- 
gram or pension fund established by or arising out of or in 
relation to a certain agreement and declaration of trust, 
dated December 1, 1950, or other instrument, as reflected or 
implemented in any rules and regulations, or practices, 
adopted or followed thereunder, insofar and so long as any 
thereof (1) provide or allow service credits for pension 
purposes based upon or arising out of union membership, 
or (2) provide or allow service credits on any other basis 
discriminatorily in violation of the National Labor Eola- 
tions Act, so as to favor union members over nonunion 
employees employed under the same collective agreement 
or in the same collective-bargaining unit as such union 
members.” 

Dated, Washington, D. C., Nov. 13, 1973 

Howard Jenkins, Jr., Member 
Ralph E. Kennedy, Member 
John A. Penello, Member 

National Labor Relations Board 


(Seal) 
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UNITED STATES COURT OP APPEALS 
Fob the Second Circuit 
Case #74-1001 


Truck Drivers Local Union No, 807, International 
Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men AND Helpers of America, 




Petitioner, 


National Labor Relations Board, 

Respondent. 


To the Honor able, the Judges of the United States Court of 
Appeals for the Second Circuit : 

Truck Drivers Local Union No. 807, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, a labor organization -within the mean- 
ing of Section 2(5) of the National Labor Rc-iations Act, 
as amended, 29 U.S.C.A. 152 (5), pursuant to Section 10(f) 
of the National Labor Relations Act, as amended, 29 
U.S.C.A. 160(f) and Rule 15 F.R.A.P., 28 U.S.C.A., re- 
spectfully petitions this Court to review and set aside an 
Order of the National Labor Relations Board in a proceed- 
ing entitled : Truck Drivers Local Union No. 807, Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America and George Lightfoot, an 
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Individual, Anthony Palumbo, an Individual, Tony Greco, 
an individual and White Eock Beverages, Inc., Party to the 
Contract, being numbered by the National Labor Eolations 
Board as Case No. 29-CB-1352 (1-2-3). 

In support of this jjetition the Petitioner respectfully 
shows : 

(1) Petitioner maintains its office and transacts busi- 
ness in the City and State of New York within this jurisdic- 
tional circuit. This Court therefore has jurisdiction by 
virtue of Section 10(f) of the National Labor Eelations Act. 

(2) Lightfoot, Palumbo and Greco each filed a Charge 

with the National Labor Eelations Board in October, 1972 
alleging that the P etitioner unlawfully denied them pension 
benefits because of non-membership in the Petitioner. The 
Eegional Director for the Twenty-Ninth Eegion of the 
National Labor Eelations Board refused to issue a Com- 
plaint against Petitioner on these allegations. A Com- 
plaint was nevertheless issued against the Petitioner on 
December 15, 1972. On April 30 and May 1, 1973, a hear- 
ing on said Complaint w'as held before an Administrative 
La^v Judge of the National Labor Eelations Board. On 
July 16, 1973 the Administrative Law Judge’s Decision 
issued in which he found that Petitioner violated Sections 
8(b)(1)(A) and 8(b)(2) of the National Labor Eelations 
Act. On November 13, 1973, the National Labor Eelations 
Board, pursuant to a delegated three-member panel, is- 
sued a Decision and Order in which it sustained in full the 
findings of fact and conclusions of law of the Administra- 
tive Law Judge and adopted his recommended order, as 
modified. ’ 
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Wherefore, the Petitioner prays 

(a) That the Honorable Court cause notice of” the filing 
of this Petition to Review to be served lipon the Respon- 
dent, and 

(b) that the Court direct the National Labor Relations 
Board to certify^gjid file with this Courts as provided in 28 
TJ.S.C.A. 2112, a certified list of all documents, transcripts 
of testimony, exhibits and other material comprising the 
entire record of the proceedings before the National Labor 
Relations Board in Case No. 29-CB-1352 (1-2-3) ; and 

(c) that this Court take jurisdiction of the proceedings 
and the questions determined therein and make and enter a 
decree setting aside and vacating that portion of the said 
Decision and Order of the National Labor Relations Board 
wherein it is concluded that the Petitioner has violated 
Sections 8(b)(1)(A) and 8(b)(2) of the National Labor 
Relations Act. 


Truck Drivers Local Union No. 807, 
lNtl.'ERNATIONAL BROTHERHOOD OF TeAM- 
STERs, Chauffeurs, War]5housemen and 
Helpers of America 

by J. Warren Mangan 
J. Warren Mangan, Esq. 

32-43 49th Street 

Long Island City, New York 11103 
726-6009 
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UNITED STATES COURT OE APPEALS 
Fob the Second Cikcuit 
No. 74-1001 


Truck Dbivebs Local Union No. 807, International 
Brotherhood of Teamster.s, Citaupfeubs, Warehouse- 
men AND Helpers of America, 

Petitioner, 

— ^v. — 

National Labor Relations Board, 

Respondent. 


To the Honorable, the Judges of the United States Court of 
Appeals for the Secoyid Circuit'. 

^ On January 2, 1974, pursuant to Section 10(f) of the Na- 
tional Labor Relations Act, as amended,’ (61 Stat. 136 73 
Stat. 519, 29 U.S.C., Sec. 151, et seq.), Truck Drivers Local 
Union No. 807, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, in- 
stituted the captioned proceeding by filing with this Court 
a petition to review and set aside an order issued against 
it by the National Labor Relations Board on November 13, 
1973, in a case appearing on the records of the Board as 
Case Nos. 29-CB-1352-1, 29-CB-1352-2 and 29-CB-1352-3. 
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Pursuant to Section 10(f) of the Act and Section 15(b) 
of the Federal Eules of Appellate Procedure, the.Board files 
this cross-application for enforcement of said order. 

In support of this cross-application, the Board respect- 
fully shows : 

(1) The Petitioner is a party aggrieved by a final order 
of the Board. This Court therefore has jurisdiction of this 
cross-application for enforcement by virtue of Section 10(f) 
of the National Labor Eelations Act, as amended. 

(2) Upon due proceedings had before the Board in said 
matter, the Board on November 13, 1973, duly stated its 
findings of fact and conclusions of law, and issued an Order 
directed to the Petitioner, its officers, agents and repre- 
sentatives. On the same date, the Board’s Decision and 
Order was served upon the Petitioner by sending a copy 
thereof postpaid, bearing Government frank, by registered 
mail, to the Petitioner. 

(3) Pursuant to Section 10(f) of the National Labor Ee- 
lations Act, as amended, and Eule 17 of the Federal Eules 
of Appellate Procedure, the Board is certifying and filing 
with this Court a list of documents, pleadings, and materials 
comprising the entire record of the proceeding before the 
Board as well as the findings and order of the Board in 
Case Nos. 29-CB-1352-1, 29-CB-1352-2, 29-CB-1352-3. 

WHEREFonE, the Board prays this Honorable Court that 
it cause notice of the filing of this cross-application and 
transcript to be served upon the Petitioner and that this 
Couit take jurisdiction of the proceeding and of the ques- 
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tions determined therein and make and enter upon the 
pleadings, testimony and evidence, and the proceedings 
set forth in the transcript and upon the Order made there- 
upon a judgment enforcing in whole said Order of the 
Board, and requiring the Petitioner, its officers, agents and 
representatives, to comply therewith. 

/s/ Elliott Mooee 
Elliott Moore 

Deputy Associate General Counsel 
National Labor Relations Board 

Dated at Washington, D.C., 

February 8, 1974 


